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ACCOMPLICE, TESTIMONY OF—See Evidence, 10-12. 


ACCOUNT AND SETTLEMENT. 

1. While the general rule is that an action or proceeding to re-adjust 
a settlement made under the supervision of a competent court 
must be brought within three years from the time of such set- 
tlement, yet there is an exception where the settlement is made 
with a feme covert, against whom the statute of limitations does 
not run pending the coverture. Briggs v. Smith, 306. 

See Guardian and Ward, 6. 


ACTION—See Partnership, 3. 
ACTION TO RECOVER LAND. 


. One who gains possession of land as the property of another 
cannot resist an action for the recovery, brought after the ter- 
mination of the lease, by showing a superior title in a third 
person or in himself acquired before or after the contract. He 
must surrender possession to his lessor before he will be allowed 
to controvert his title. Davis vy. Davis, 71. 

2. This rule, which estops‘the tenant from contesting his lessor’s 
title, precludes all controversy as to the title to the land demised 
(save in some exceptional cases involving equitable elements) 
and supports the jirisdiction of justices of the peace over sum- 
mary proceedings in ejectment. Jb. 

3. The question of title which arrests further proceedings before 
the justice is between the original parties to this action, and 
jurisdiction once acquired cannot be divested by the interven- 
tion of a stranger to the suit, asserting a paramount title in 
himself. Jb. 

. A complaint in an action to recover land which alleges that the 
plaintiff is the owner in fee, describes the same by metes and 
bounds, and alleges that the defendant wrongfully withholds 
possession, concluding with a demand for judgment for the 
possession, for damages for withholding the same and for costs, 
is amply sufficfent under the code. Johnston vy. Pate, 110. 
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5. A demurrer to such complaint, assigning for cause : (1) A failure 
of the plaintiff to set forth his claim of title, or (2) to allege an 
ouster by defendant, or (3) to aver a demand for possession and 
damages before action brought, or (4) to allege a notice to quit 
before suit entered, or (5) to assert a possession in the plaintiff 
or those under whom he claims within twenty years before the 
action was instituted, raises no serious question of law, and 
should be overruled as frivolous. 


6. Acts posterior to a sale, such as the payment of rent to the pur- 
chaser by one who claims that he owned certain land at the time 
it was sold to pay the debts of a third person, cannot be re- 
ceived in evidence to estop such claimant from asserting his 
title against the purchaser. Heyer v. Beatty, 285. 


7. While it is a general rule that possession of land is notice to the 
world of all equities in favor of the occupant, this rule does not 
extend to the po-session of @ slave prior to 1863, who bought 
and paid for land and had the legal title conveyed to the white 
owner of his wife who made her home on such land Jb, 

. Where a tract of land is described as ** beginning at a point of a 
ridge near some large rocks, on the south-east side thereof, about 
two chains east of Stewart’s creek, and runs up the ridge north,” 
&c., and there is evidence tending to show large out-cropping 
rocks at each end of the ridge, the beginning will be fixed at 
the south-east end or side of the ridge, and the reference to the 
rocks will be considered as descriptive only, and as meant to aid 
in ascertaining the position of the point on the south-east side 
of the ridge, and not to give undue prominence to the rocks. 
Jones v. Bunker, 324. 


9. The court will not hold a description of land in controversy too 
indefinite to admit parol proof to identify it when suc! descrip- 
tion calls for natural boundaries and the lines of adjoining pro- 
prietors, especially when the defendant admits in his answer 
that he withholds the possession.of the land claimed by the 
plaintiffs. .Wellons vy. Jordan, 371. 

10 Where a contract to convey land describes the same as “one 
tract containing 193 acres, more or less, it being the interest in 
two shares, adjoining the lands of J. B., E. O. and others ;”’ 
Held, That the description is not too indefinite to admit parol 
evidence to identify the land. Farmer y. Batts, 387. 


11. The location of boundaries mentioned in a deed may be estab- 
lished by parol proof and by reputation. Huffman y. Walker, 
411. 


12, The rule announced in Gudger ¥. Hensley, 82 N. C., 481, as to 
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the proof in referenee to the reservations in grants, commented 
and endorsed. Scott vy. Elkins, 424. 

13. ‘The possession by a lessee of a part of a tract of land gives the 

lessor a constructive possession of the entire tract, but this pos- 
session, outside the boundaries of the tenant’s actual occupa- 
tion, will not divest by lapse of time a title superior to that of 
the lessor. Jb. 
The existence of visible and definite boundary marks is required 
to enlarge a possession beyond the limits of actual occupation, 
or a possessio pedis, and to confer a right. But an entry under 
a deed or other instrument purporting to pass land and defining 
its limits, is in Jaw an entry into the whole tract, except as 
against a better title to a part not actually occupied; and not 
only are no visible boundaries necessary. but if they existed, 
they would be controlled by the conveyance under which the 
entry was made. Jb. 


. A deed, conveying land “unto the said R, in trust for Band 
others as aforesaid and their heirs,’ (R being oe of those named 
in the preceding recitals of the deed as entitled to the equitable 
estate), conveys an estate in fee to R the trustee. Ryan v. Me- 


Gehee, 500. 

. When, in an action of ejectment, M is made 2 party defendant 
npon the affidavit of an agent which alleges among other things 
that “* M.elaims title to the land sued for under the same party 
under whom the plaintiff claims; *’ Held, that the affidavit is 
incompetent to establish the fact that M and the plaintiff claim 
title under the same party. 0. 

. Where the plaintiff in an action to recover land alleges a title in 
fee, it is competent for him to support such title, as against the 
defendant in possession, by proof of a renting by the latter from 
the plaintiff as the owner of the fee. Farmer v. Pickens, 549. 

. The rule between lessor and lessee extends equally to one who 
takes or holds possession under a contract of purchase, and he 
is not permitted to controvert the title of him under whom he 
entered or by whose consent he has continued.a possession. Jd. 

‘9. Possession previous toa lease or purchase does not let in the 

party in possession to dispute the title under which he en- 
tered. Ib. 
A defendant in possession of land is estopped to allegea sheriff ’s 
sale of the same by consent of the party under whom the de 
fendant entered, and a conveyance to the defendant by the pur- 
chaser at such sale, without a prior surrender of the land by the 
defendant to the person under whom he entered. Jb. 
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21. Where the defendant in an action to recover possession of land 


answers admitting the pos3ession but denying plaintiff ’s title, 
he cannot afterwards disclaim title and possession and put the 
plaintiff to proof of the adverse possession without an amenid- 
ment of the pleadings. Graybeal vy. Powers, 561. 


See Costs, 1; Injunction, 1,3; Tenants in common, 2. 


ADVANCEMENT —See Partnership, 5. 


ADVANCES—See Agricultural Supplies. 


ADVERSE POSSESSION—See Tenants in common. 


AFFIDAVIT—See Action to recover land, 16; Arrest of defendant, 


&ec.; Attachment, 1; Injunction, 2; Removal of cause, 2. 


AFFRAY—See Indictment, 4. 


AGENT AND PRINCIPAL: 


1. Where one buys from an agent the goods of his principal, under 
- fw] S } 


a misapprehension, not induced by the principal, that the ,oods 
belong to the agent, he cannot use as a payment or counter- 
claim, on a suit by the principal for the value of such goods, a 
credit given by him to such agent on an individual debt of the 
latter. Brown v. Morris, 251. : 


See Action to recover land, 16; Judgment, 7. 


AGRICULTURAL SUPPLIES: 
* 1. A complaint for converting a mortgaged crop which avers title 


2. 


to such crop raised by the mortgagor and by him conveyed to the 
plaintiff, its delivery to the defendant, its value, and its appro- 
priation by the defendant to his own use after demand by the 
plaintiff, is a concise and definite statement of every material 
fact upon which the right.to recover dependa, and complies with 
section 93 of the code. Womble vy. Leach, 84. 

An action for damages for converting a crop, of greater value 
than fifty dollars, is not founded on an implied contract, and 
hence is not within the cognizance of a justice’s zourt. Jb. 


3. In this action to determine the ownership of the cotton, it is not 


competent for the court to adjust the equities between the par- 
ties growing out of the fact that the plaintiff has also a mort- 
gage on the land which produced the cotton. Jb. 
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4. One who gives a mortgage ona crop to obtain supplies, under 
the provisions of Bat. Rev., ch. 65, § 19, is estopped from assert- 
ing that articles which he receives as a compliance with the con- 
tract are not “‘supplies”’ within the meaning of the statute ; 
and a second mortgagee who acquires an interest in the crop af- 
ter such advances are made, stands in no better plight, and is 
likewise bound by such admission. 0. 











See Mortgage, 8, 9. 


ALIBI—See Evidence, 15. 






AMENDMENT—See Judgment, 2. 





AMENDMENT OF RECORD: 

1. It is not only the right but the duty of the court to so correct 

and amend its records as to make them a true and perfect trans- 

cript of whatever occurred that belungs to the record, and the 

rule is not varied by the fact that the record when corrected will 

not then avail the purposes of the party moving the amendment. 
Perry v. Adams, 266. 

2. The refusal to amend a court record is not the subject of review 
on appeal, unless based upon an adjudged want of power, and 
in such cases, as the discretion has not been exercised, the mat- 
ter will be remanded in order that itmay be. J, 

3. Every court has power to amend its record to made it speak the 
trut, and for that purpose to hear evidence. But the propriety 
of the amendment and the particulars wherein it is to be made, 
are matters addressed to the discretion of the judge, the exercise 
of which is not reviewable by appeal or certiorari, State v. 

Swepson, 584, 
























APPEAL. 
1. The appellate jurisdiction of this court being derived from that 
previously acquired in the court from which the cause is removed, 
no appeal will be entertained here, unless the transcript sent up 

shows the possession of that jurisdiction and that the cause was ‘ 
properly constituted in the court below. Gordon v. Sanderson, 1. 


2. An entry on the docket, ‘“‘complaint filed, time to demur or an- 
swer ;”’ does not extend the time for pleading to the trial term, 
and a refusal by the presiding judge, in the exercise of his dis- 
cretion, to allow a defendant to plead at that term, is not the 

subject of an appeal. Boddie y. Woodard, 2. 
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3. An appeal does not lie from an order that several defendants pay 
over a sum in solido, for that, such an order was not founded or 
a preliminary finding, on competent evidence, that the fund was 
ander their joint control; since ample relief may be had by 
showing, in answer to a contempt rule against any individual 
debtor for not paying over, that the property was not at his dis- 
posal; and especially is this so when no exception to the evi- 
dence in support of the order is made in the court below. Cor- 
bin v. Berry, 27. 

4, Although the general rule is that no appeal lies from a judgment 
for costs only, yet there is an exception in favor of fiduciaries, 
to be inferred ftom Bat. Rev., ch. 45, § 54, which makes the de- 
cision in those cases “‘ one affecting substantial rights.”” May vy. 
Darden, 237. 

5. Whenever a party is deprived of an appeal or induced into neglect 
to take and perfect it in due time by the conduct or declarations 
of the adverse party (whether intended by the latter to have that 
effect or not) the rule is to grant a certiorari as a substitute for 
the appeal. Walton v. Pearson, 309. 


6. Under this rule, where the plaintiff does not appeal because the 
defendant’s counsel have, unintentionally, led him to believe 
that they would not appeal, a certiorari will lie for the plaintiff 
and he is not in default in failing to apply therefor until the 
term next after that to which the defendant has applied for the 
same writ, where the decision in the defendant’s case is an- 
nouced so late in the term as not to allow the plaintiff the time 
to take such a step in his behalf during that session of the 
court. Jb. 

7. Under the act of March 19th, 1875, “‘ to facilitate the construction 
of teleg.aph lines,’ taken in connection with the act of Feb- 
ruary 8th, 1872, for the same purpose, no appeal is allowable 
from an interlocutory ruling in the course of proceedings to es- 
tablish such lines, but only from the final judgment therein 
Telegraph Co. v. R. R. Co., 420. 


. A certiorari will not be granted by this court, where an alleged 
oral agreement between counsel to await the decision of a cer- 
tain other case, is denied. Hutchison v. Rumfelt, 441. 


. In such case, an allegation that the petitioner was misled by a 
conversation between his counsel and the counsel of his adver- 
sary, does not bring the case within section 133 of the code. 0. 


. Acertwrari will not be granted where the petitioner is unable t 
give tond for his appeal, unless it be shown that the judge below 
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. An appeal lies to this court from an inferior court mediately 


. A defendant who has been convicted 


made an order allowing the appeal in forma pauperis. Lindsay 
v. Moore, 444. 


11. A certiorari will not be granted where it appears that the peti- 


tioner lost his appeal by reason of his failure to comply with a 
demand for payment of clerk’s fees for making out the trans- 
script; nor, where he failed to attend to the same from the ren- 
dition of the judgment appealed from in August to the begin- 
ning of the next term of the supreme court in January, or dur- 
ing its sitting at said term. Andrews v. Whisnant, 446. 


A certiorari, as a remedial writ, will be granted on behalf of the 
state in a criminal action, under the supervisory power confer- 
red upon this court by section eight, article four of the constitu- 
tion, where it appears in the petition that the superior court, on 
motion of the state to amend the record of a trial so as to make 
it speak the truth, refused to hear evidence in support of the 
motion upon the ground of a want of power. State vy. Swepson 
584. . 


through the superior court. (Act 1879, ch. 141, construed), State 
v. Ham, 590. 





in the inferior court is not 
entitled to a trial de novo before a jury upon an appeal to the sn- 
perior court, but only te a review of the questions of law passed 
upon by the inferior court. State v. Thompson, 595. 

Upon such an appeal tle appellant must present for the consid- 
eration of the appellate tribunal a ‘case’? made and settled, 
embodying the points in controversy in the court below, in the 
same manner as on an appeal from the superior to the supreme 
court. Jd. 

An appeal lies only after a final judgment in criminal trials, and 
not upon an interlocutory ruling. State v. Pollard, 597. 

A defendant indicted in an inferior court pleaded ** former ac- 
quittal,”’ and “ not guilty.”’ The court reserved the issue raised 
by the latter plea, and proceeded to try the question of ‘former 
acquittal,’? which was decided against the defendant, and he tm- 
mediately appealed to the superior court, where the ruling below 
was affirmed, and the cause was remand:d to be proceeded with 
on the plea of *‘ not guilty; Held, that, in strictness, the ap- 
peal should have been dismissed by the judge as premature, but 
that as the procedendo answered every practical purpose, the 
judgment of the superior court should be affirmed. Jd. 


Appeals will be dismissed unless perfected according to law. 
State vy. Donaldson, 683, and Brown y. Williams, 684 ; and judg- 
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ment below affirmed unless error appears on the record. Turner 
v. Foard, 683. 

See Amendment of Record, 3; Practice, 6; Removal of cause, 2; 
Trial, 1, 2. 


APPLICATION OB FUND—See Exccution, 5, 6. 
APPROPRIATION OF PAYMENT—See Mortgage, 4. 


ARBITRATION AND AWARD: 

1. Arbitrators chosen to decide all matters in controversy between 
several partners in trade, made the following award: ‘ We, 
the referees chosen to make a settlement between John Osborne 
and R. 8. Calvert, do make this settlement, to-wit : 

That Calvert is due Osborne on first settlement............se000000e8320 00 

On settlement with Tom Osborne & Calvert......... ssseeeee seers 268 75 

Interest .......0 conaneson’ Santis eines teste eeetebeee 4 dinases Hebedueen eneeenens 10 75 

$604 50 
(Signed by Arbitrators) 

Held, (1) That, with the aid of parol evidence to show upon what 
matters the arbitrators acted, such award is not impeachable, 
either for uncertainty or for failing to pass upon all matters sub- 
mitted. (2) That parol evidence is admissible to show upon 
what matters arbitrators acted. Osdorne v. Calvert, 365. 


2. Arbitrators differ from referees, in that, the former are not bound 
to find the facts separately from their conclusions of law, and 
are not required to report them. Pickens vy. Miller, 543. 


ARREST—See Sheriff, 6. 


ARREST OF DEFENDANT UNDER EXECUTION : 


1. Section 269 of the code, providing for arrest of defendants under 
execution, contemplates three classes of cases: (1) Where the 
cause of arrest is not set forth in the complaint: (2) Where the 
cause is set forth in the complaint, but is only collateral and ex- 
trinsic to the plaintiff’s cause of action: (3) Where the cause 
set forth in the complaint is essential to the plaintiff’s claim. 
Peebles y. Foote, 102 

2. In eases within the first class, the defendant can only be arrested 
by an order fourided upon a sufficient affidavit setting forth the 
sources of information when it is based upon information and 
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ASSAULT AND BATTERY : 
1. The act of 1879, ch. 92, § 6, 11, does not render it necessary that 


See Indictment, 4. 


ASSIGNMENT OF CHOSE IN ACTION—Sce Contract, 5-8; Execu- 


ASSIGNMENT OF JUDGMENT—See Contract, 8; Execution, 5, 6. 





belicf And in such cases no execution can be issued against 
the person witbout such order previously had and served. Jd. 


3. In cases of the second class, the statement of the cause of arrest 


in the complaint will answer in place of an affidavit, but the 
statement must be as explicit as if set forth in an affidavit and 
properly verified. In such cases there must be an order of 
arrest before execution against the person of the debtor. J6. 


4, In the last class of cases, where the facts stated in the complaint 


as causes of arrest are essential to, or constitute plaintiff ’s cause 
of action, there no affidavit for the order of arrest is needed and 
no such order is required before execution may be issued against 
the person of the defendant, provi:led the complaint has been 
duly verified. But a verification on information and beligf will 
not answer, unless it gives the sources of information, &c. J. 


a bill found by the grand jury of the superior court for an assault 
and battery should aver that a deadly weapon was used, that 
any serious damage was done, that six months had elapsed be- 
fore the finding of the bill, or that the offence was committed 
within one mile of the court during the session thereof. The 
defendant, under the plea of not guilty, may negative the cxist- 
ence of the jurisdictional facts. State v. Taylor, 601. 


2. Where the jury find by special verdict that the assault with which 


the defendant is charge] was conmitted within the six months 
next before the finding of the bill of indictment, the jurisdiction 
of the superior court is ousted, and the ease should be dismissed. 
State'v. Berry, 603. 


tion, 5, 6. 





ATTACHMENT : 
1. The remedy by attachment is confined to actions upon contracts 


in which the amount to which the plaintiff is entitled can be 
specified in his affidavit and can be ascertained by some certain 
measure of damages, and hence does not lie in an action for 
breach of pro:nise of marriage. Price v. Qor, 261. 


2. It seems that a defective service by publication may rightfully be 


remedied by an order for republication. Jb. 
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ATTACHMENT, LIEN OF—See Homestead, 1. 
ATTEMPT TO COMMIT RAPE—See Rape. 
ATTORNEY, APPEARANCE BY—Sce Judgment, 7; Process, 3. 
ATTORNEY AND CLIENT: 
If an attorney appear, and judgment be entered against his 
client, the court will not set it aside, though the attorney had no 


warrant, if he be solvent and able to respond in damages for 
his officiousness. University vy. Lassiter, 38. 


BANK, USAGE OF—See Evidence, 7. 


BANKRUPTCY: 


1. Where a defendant obtains his discharge in bankruptcy after judg- 
ment and hence has no opportunity to plead it, the defence is 
available upon a motion for leave to issue execution on such 
judgment when it becomes dormant Sanderson y. Daily, 67. 


2. An assignee in bankruptcy takes the estate of the bankrupt sub- 
ject to all the equities against it, and a purchaser at his sale takes 
in like manner, whether he had notice of the equities or not. 
Motz v. Stowe, 434. 


See Executors, 9; Surety, 8. 


BASTARDY : 

1. Neither the judge nor solicitor has the right to allow a defendant 
in bastardy proceedings to take the insolvent’s oath and obtain 
his discharge without remaining in prison for twenty days. State 
v. Bryan, 611. 

2. It is a novel and untenable proposition that the allowance to the 
mother of a bastard should be paid by the county when the 
father takes the insolvent’s oath. Jb. 

3. Proceedings in bastardy being altogether of a civil character, 
when the defendant is discharged on taking the oath of insol- 
veney, the law as to costs in civil actions prevails, whereby the 
county for whose benefit the proceedings are instituted is liable 
for the costs of the state, but not for the solicitor’s fees nor for 
the costs of the defendant. Jb. 

. On trial of a bastardy proceeding, evidene (by itself and uncon- 
nected with any fact tending to disprove the charge against the 
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defendant) that the prosecutrix had sexual intercourse with per- 
sons other than the defendant about the time the child was 
begotten,, is not sufficient to rebut the statutory presump- 
tion created by the oath of the woman, and is incompetent. 
And where, upon examination, the prosecutrix denies such in- 
tercourse, the matter being collateral, her answer is conclusive, 
and it is not error to reject the evidence when offered to impeach 
her credit. (Justices of the peace now have exclusive jurisilic- 
tion in such cases, under the act of 1879, cli. 92). Stale v. Pur- 
ish, 613. 


BIGAMY : 
It is the second marriage while the first wife is living that constitutes 
*the crime of bigamy; and when such second marriage takes 
pkee in another state, the courts of this state cannot take juris- 
diction of the offence. State v. Burnett, 615. 


BILLS OF EXCHANGE, BONDS, &c: 

1. Generally, if the drawer of a bill has no reasonable ground to 
expect it to be honored, the holder is not bound to strict present- 
ment and notice; but if the drawer has funds in the hands of 
the drawee, he has a right to expect his bill to be honored by ap- 
plying thereto the funds belonging to the drawer or otherwise ; 
and the drawer is entitled to presentment of his bill in reasona- 
ble time and strict notice if dishonored, although the drawer 
knew or had reason to believe when he drew the bill that the 
drawee was insolvent. Cedar Falls Co. vy. Wallace, 225. 


See Pleading, 5; Practice, 13, 14. 
BONDS, CUMULATIVE—Sce Surety, 13. 
BOUNDARY—See Action to recover land, 8, 11, 14. 
BREACH OF MARRIAGE PROMISE—See Attachment, 1. 
BREACH OF TRUST—See Execution, 1, 2. 
BURDEN OF PROOF—See Executors, 11; Guardian, 2 (2). 
. 


CANONS OF DESCENT—See Descent. 


CAPITAL—See Wills, 2. 
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CASE STATED—Sce Appeal, 15. 
CERTIORARI—Sece Appeal, 5-12. 
CHATLIEL MURTGAGES—See Usury, 4. 


CITIES—See Indictment, 6. 


CIVIL ACTION—See Partnership, 3. 


CLAIM AND DELIVERY : 

1. A practising attorney offers to the plaintiff that if he will send 
him a cow, he will perform certain professional services for him 
(plaintifl); before the services can be performed thé attorney 
dies; Held, thatit was an unconditional sale, and in an action 
of claim and delivery for the cow against the personal represen- 
tative of the attorney, the plaintiff could not recover. McCraw 
v. Gilmer, 162. 

See Usury, 4. 

COMMERCIAL USAGE —See Evidence, 7. 

COMMISSIONS—See Guardian, 14, 15, 

COMMON CARRIERS—See Damages, 1. 

COMPLAIN T—See Agr. Supplies, 1; Action to recover land, 4, 5. 
COMPROMISING DEBTS—Scee Evidence, 4; Guardian, 2. 
CONDEMNATION OF LAND—See Railroads. 
CONDITION—See Wills. 

CONFEDERATE MONE Y—See Executors, 4-$ ; Guardian, 8-12. 


CONFESSIONS;See Evidence, 10, 11; Judg:’s Charge, 3. 


CONFIRMATION OF CONTRACT BY INFANT—Sce Contract, 
10, 11. 
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CONFLICT OF MEMORY—See Judge’s Charge, 4. 


CONFLICTING CLAIM—Sec Partition, 4. 
CONSIDERATION—See Contract, 5 ; Surety, 11. 


CONSTRUCTION OF CONTRACT—See Contract, 4. 
CONSTRUCTION OF WILL—See Wills. 
CONSTRUCVIVE DELIVER Y—Scee Contraet, 7. 


CONTEMPT. 
1. When in the course of proceedings supplementary to execution 
a witness is examined by a referee under section 268 of the code, 
no trial can be said to take place before the referee, and a con- 
tempt in refusing to answer questions on such examination 
must be punished by the court making the reference. La Fon- 
tain vy. Southern Underwriters, 132. 


. The essential and inherent common law power of the courts to 
punish as a contempt the refusal of a witne:s to answer proper 
questions is expressly confirmed by Battle’s Revisal, ch. 24, § 7 
(4). Ib. 


. Where a witness refusesto answer a question on the ground that 
such answer will tend to convict him of a crime, it is the pro- 
viace of the court to determine whether a direct response to the 
question will have that tendency. Jo. 


. Since by the provisions of sections 264 (5) of the code the answer 
of one examined under proceedings supplementary to execution 
cannot be used against him in any criminal proceeding or prose- 
cution, a witness called to testify on such an examination as to 
his dealings in behalf of a defunct corporation of which he was 
an officer cannot excuse himself on the ground that the evidence 
thus elicited might be used on the trial of indictments pending 
against him and others, for conspiring to cheat and defraud 
divers persons in the management of the affairs of such corpo- 
ration. Jb. 


. Semble, that if the witness himself states his belief that such 
indictments arg prosecuted solely for black-mailing purposes, as 
to which he could only thus speak on the supposition of his en- 





INDEX. 





tire innocence, no truthful answer of his could have any possible 
tendency to convict him of ¢rime. Ib. 


See Appeal, 3. 
CONTINGENT REMAINDER—See Partition, 3. 


CONTRACT : 

1, A contract under which one is to make bricks on the land of an- 
other, the property in the bricks to remain in the owner of the 
soil until he has been paid for his clay and wood used and con- 
sumed in their manufacture, is not within the Statute of Frands; 
Bat. Rev... ch. 50,§ 10. Brown v. Morris, 251. 

2. Where the complaint alleges a delivery to the defendant of 41,009 
bricks under a verbal contract, and the proof shows a delivery 
to and acceptance by him of 41,228 bricks, the contract has been 
sufficiently performed to sustain an action for the value of the 
same, Jb, 


Where A rents and takes possession of a ware-house and after- 


wards associates himseif in business with B and C, the two lat- 
ter do not become jointly liable with A for the rent by occupy- 
ing the building with him for partnership purposes. Pierce v, 
Alspaugh, 258. 

The construction of a written instrument or other contract whose 
terms are ascertained should be determined by the judge, and it 
is error to refer such construction to the jury. Jones v. Bunker, 
324. 

5. Anexecutory agreement by one who holds a judgment. constitu- 
ting a paramount lien on land, to assign the same to another in- 
cumbrancer whose lien is subject to such judgment, and also to 
to an intervening mortgage, is sufficient consideration to support 
a promise of the proposed assignee to pay therefor one-third of 
the amount of such judgment. Winberry v. Koonce, 351. 

. The statute of frauds does not require that a judgment constitu- 
ting alien on land should be assigned by a written instrument. J). 

. An intent to sell by one party and an intent to buy in the other, 
at a price agreed, with such conduct as means that one relin- 
quishes all control of a chosein action and the other assumes to 
regard it as his‘own, with notice to the debtor of what has oc- 
curred, constitutes an assignment and a constructive delivery of 
such chose so as to divest the assignor of all his former owner- 
ship. 1b, , 

8. While it may be desirable that the assignment of a judgment 
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should appear of record, an entry thereof upon the records of 
the court rendering it, is not necessary to complete such assign- 
ment. Jb. , 

9. In this case, the measure of the plaintiff’s damage is the contract 
price, one-third of the amount of the judgment. 6. 


10. A recovery cannot be had on a bond given by an infant to the 
administrator of his insolvent father for money of the estate 
loaned to enable such infant to acquire a professional education, 
on the ground that the consideration of such bond was “ neces- 
saries’’ for the minor. TZ'urner v, Gaither, 357. 


. 4n explicit acknowledgment by one after coming of age of a 
voidable indebtedness contracted in infancy is not a sufficient 
ratification to render the contract enforceable ; there must be an 
express confirmation or new promise, voluntarily and deliber- 
ately made, with a knowledge that there is no existing legal lia- 
bility. Jb. , 

12. Upon the voluntary rescission of a contract for the sale of Tand, 
the vendee having been in possession, he is entitled to a return 
of the purchase money, and the vendor to a fair rental for the 
use and occupation of the land, less the value of the permanent 
improvements placed thereon by the vendee; such value being 
estimated, not by their cost to the vendee, but by the extent to 
which they have enhanced the worth of the land. Smith y. Stew- 
art, 406. 

See Agr. Supplies, 2; Attachment, 1; Claim and Delivery, 1; Dam-- 

ages, 1; Pleading, 9. 


CONTRIBUTION—See Surety and Principal. 


CONVERSION OF PROPERT Y—See Married Women, 2, 3. 


CORAM NON-INDICE—See Records. 


CORONER, SERVICE OF PROCESS BY—See Sheriffs, 1, 2. 


CORPORATIONS : 
It seems that a corporation may adopt and make effectual as its seal 
the individual seals of its officers affixed to a deed of the corpo-- 
ration when it has no seal of itsown. Taylor vy. Heggie, 244, 
See Execution (for execution against), 


45 
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COSTS : 

1. One who successfully maintains an equitable defence against the 
recovery of land on the bare legal title, is entitled to judgment 
for his costs. Vestal vy, Sloan, 555. 

2. This rule is not varied by chapter 139 of the acts of 1870-’71, 
which was merely intended to prescribe a schedule of fees, and 
not to determine which of the litigants should pay them. Jo. 

3. Where, after the acquittal of the defendant in a criminal action, 
one M was marked as prosecutor and adjudged to pay the costs 
on motion of the defendant and the solicitor, but upon notice 
given by the defendant alone ; Held not to be error. (Act of 
1879, ch. 49.) State v. Hughes, 665. 

See Appeal, 4; Bastardy, 3; Decree, 3; Guardian, 4, 13; Surety, 1. 


COUNTER-CLAIM : 

1, A defendant sued on contract in a justice’s court may plead as a 
defence an indepen‘ent cross-demand arising ex contractu, the 
principal of*which is beyond the jurisdiction of a justice of the 
peace. McLenahan vy, Cotten, 332. 

2. The clause of the code which interdicts a second action upon the 
judgment of any court, other than that of a justice of the peace, 
without leave of the judge, was not intended to forbid the use 
of such judgment as a set-off or counter-claim. J. 

3. A defendant sued as a personal representative cannot use as a 
set-off or counter-claim against a creditor of the estate, a claim 
against such creditor purchased subsequently to the death of the 
testator or intestate. Jb. 


See Agent, 1; Justices, 1,2; Married Women, 2; Surety, 7, 8; 
Usury, 2. 


COUNTY COMMISSIONERS—See Indictment, 6; Roads. 


COVENANT: 

1. Where a creditor receives from one of a number of joint and 
several debtors, by successive guardian bonds, a sum considera- 
bly less than the aggregate amount due from all such debtors, 
and gives him an instrument under seal releasing all claims 
against him or his representatiyes and covenanting to execute 
any and all instruments which may be necessary to relieve the 
party making such payment from all liability to the other joint 
debtors, Such instrument will have the effect of an equitable re- 
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lease to the other debtors of all in excess of their aliquot portion 
of the joint indebtedness. Dudley v. Bland, 220. 


CREDITOR—See Mortgage, 4, 5. 


CREDITOR’S BILL—See Practice, 15, 


CROP, INDICTMENT FOR REMOVING—See Indictment, 5. 


- CROP MORTGAGE—See Agr. Supplies, 2-4; Mortgage, 8, 9. 
CROP, SOWN BUT NOT GROWING, GRANT OF—See Mortgage, 2. 


DAMAGES: , 

1. In an action for damages against a steamboat company it ap- 
peared that the plaintiff put on board one of defendant’s boats 
certain iron to be conveyed to one W at Greenville ; that there 
was an understanding between the defendant’s agent and W 
(of which plaintiff was ignorant) that all freight transported for 
him should be landed at a place on the river bank near his house, 
and that the iron was landed there; that shortly after W refused 
to pay the freight bill and notified defendant’s agent that he 
should not take the goods away ; that afterwards one B without 
authority from W was permitted to pay the freight bill, and 
took the iron away; that the plaintiff never received any in- 
formation as to the disposition of the iron ; Held’ that plaintiff 
was entitled te recover. Howard y. Steamship Co., 158, 


See Agr. Supplies, 2. 
DEBTOR—See Mortgage, 4, 5. 
DECLARATIONS—See Evidence, 18 ; Married Women, 3; Wills, 3. 


DECREE : 
1. The special quasi equitable jurisdiction conferred upon the late 
court of pleas and quarter sessions to order a sale of the land of 
a decedent to pay his debts was exercised and came to an end 
upon a decree of sale and confirmation thereof, followed by an 
order to collect the purchase money and make title. Peterson y. 
Vann, 118. 


2. Such fizal decree cau only be reversed or modified by an action 
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in the superior court commenced by summons, as a substitute for 
a bill of review or for a bill to impeach the decree for fraud. Jb. 


3. A failure to adjudicate upon the question of costs does uot affect 
the character of the decree as a final one. Jb. 


DEED : 

1. Where an object conveyed is sufficiently identified by the terms 
used, a false mention of some particulars, not prodacing obseu- 
rity as to the intention of the parties, will not defeat the opera- 
tion of the instrument, upon the maxim, ‘‘fulsademonstratio non 
nocet,”’ &e. Goff v. Pope, 123. 

2. A mortgage conveyed a “portable steam engine, grist and saw 
mill and forty horses now on’’—a certain plantation, ‘‘ also a 
second portable steam engine used for ginning and shelling 
corn’’; Held, under the foregoing rule, 

(1) That parol evidence was admissible to show that the engine: 
first mentioned was intended to be included in the mortgage, 
though misdescribed as to location ; 

(2) That the dealings and declarations of the parties with res- 
pect to such engine were receivable in evidence on the question 
as to whether or not it was included in the mortgage. Jb. 


Held further, that, to advance the true intent of the parties, the 
word “ portable ’’ may be treated as synonymous with movea- 
ble. Jb. ° 
See Action to Recover Land, 15. 
DEED TO PROPERTY NOT IN ESSE—See Mortgage, 2. 
DELIVERY OF GOODS—See Damages, 1. 


DEMAND—See Executors, 14, 15. 


DEMURRER—See Pleading, 9. 


DEPOSITION, READING OF—See Evidence, 9. 
DEPUTY, WHEN CORONER MA¥ APPOINT—See Sheriff, 2, 
DESCENT : 


Upon the death of an illegitimate son (intestate, married and without 
issue) leaving a legitimate half-sister, born of the body of the 
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same mother, his real estate descends to such sister by operation 
of rule eleven, Bat. Rev., ch. 36, to the exclusion of the widow 
of such son. By rule eight, the widow is his heir only when 
there is no one whe van claim as heir to him. Powers v. Kite, 156. 


DESCRIPTION OF PROPEBTY—See Action to reeover land, 9, 10, 
11, 15; Deeds; Mortgage, 8. 


DEVISEE, SALE BY—See Executors, 15. 
DISCHARGE IN BANKRUPTCY—See Bankruptcy. 
DISCHARGE OF SURETY—See Surety, 10, 11. 
DISCONTINU ANCE—See Practice, 3. 


DISCRETIONARY POWER—See Amendment, 2; Amendment of Re- 
cord, 3; Appeal, 2; Judge’s Charge, 3. 


DISPOSING OF PROPERTY UNDER MORTGAGE—See Justices. 3. 


DISSENTING OPINIONS—See Pope v. Matthis, 169; Smirru, C. J. 


DIVISION OF LAND—See Partition. 


DIVORCE: 
1. By fiction of law, all judicial proceedings during aterm are treated 
as if they took place on the first day of the term. Webber v. Web- 
ber, 280, 

. Under this rule, where the plaintiff in a suit for diverce on the 
ground of adultery dies pending the trial, after it has been entered 
upon and before the retirement of the jury, if all issues are found 
by the jury in favor of the plaintiff, judgment of divorce will be 
entered as of the first day of the term while the plaintiff was still 
alive. Jd. 


DORMANT JUDGMENT—See Bankruptcy; Trial, 2. 


DRUNKENNESS: 
Voluntary drunkenness is never an excuse for the commission of a 
crime State v. Keath, 626. 
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EJECTMEN T—See Action to recover land. 
EMINENT DOMAIN —See Railroads. 
ENDORSER—See Surety, 10, 11. 
ENTERING ON LAND—See Justiees, 4. 
ENTRY—See Action to reeover land, #4. 


EQUITY—See Agr. Supplies, 3; Bankruptcy, 2; Costs, 1; Partnership, 3; 
Practice, 15. 


EQUITABLE INTERESTS—See Execution, 5, 6 ; Partnership, 2. 


EQUITABLE RELEASE—See Covenant, 1. 
EQUITABLE SET OFF—See Surety, 8. 


ESTOPPEL—See Action to secover land, 2, 6, 20; Agr. Supplies, 4; Judg- 
ment, 3; Partition, 4. 


EVIDENCE: 

1. The legislature intended by enacting chapter 183, of the laws of 
1879, to apply to all suits om bonds and judgments executed or ren- 
dered prior 10 Aug. Ist, 1868, the eommon Jaw rule of evidence 
which excluded suitors as witnesses, and the concluding elause of 
said act, by which the rules of evidenee in force when said judg- 
ment was rendered or bond exeeuted are made applicable in a suit 
thereon, was not intended to remove the incapacity of interest as 
to a bond given in 1866. That clause must be interpreted to have 
reference to the rules of evidenee in force when the bond was ex- 
ecuted other than that which was made the special subject of leg- 
islation im the act. Taber v. Ward, 291. 

. Retroactive laws invelving no eriminal element are not unconsti- 
tutional. Jd. 

. Laws changing the rules of evidence in eivil eases, even as to past 
transactions, are not uneonstitutional, where the party affected 
by the change 1s not left without remedy.—J0. 

4. Since the enactment of eh. 183 of the laws of 1879, it is incompe- 
tent for the obligor toa bond exeeuted in 1859 to prove by his 
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own oath that the same was embraced in a compromise made 
by the parties litigant before trial. Wilkerson v. Buchanan 296. 


. The eompeteney of a witness in a eivil suit is to be determined 
by the law as it exists at the time he is ealled upon to testify, 
regardless of what may have been the rule at any previous 
time. Jb. 


. The allowanee ef a leading question is not assignable for error. 
Bank w. Pinkers, 377. 

. The usage of a partieular bank, known and acted upon by its 
eustomer:, may be proved to modify the general law-merehaut, 
as applicable to such bank. Jd, 


8. The examinations provided for by the eode, sections 332-340, are 
enly obtainable where the testimony sought is that of a persen 
immediately interested in the action. Semble, that the pro- 
wi-iens of seetion 336 of the code were not intended te abrogate 
the eemmon law rule which forbids one to impeaeh the veracity 
of his own witness, but only to allow evidence that the faets 
were otherwise than as testitied by such witness. Strudwick y. 
Brodnaz, 401. 


. It is teo late to object on the trial of an aetion te the reading in 
evidenée of a deposition which has been on file for six years 
without objection or notice of objection, during whieh time the 
action had often been continued by eeunsel and had been re- 
moved from one county te another. Wasson vy. Linster, 575. 


It is settled in this state that the confessions of a prisoner er 
the testimeny of an aceemplies, though without corroboration 
in material particulars, if believed by the jury, is sufficient to 
warrant conviction, and the prepricty of giving a caution to the , 
jury to prevent an improper eenfidence in its truth must be left 
to the diseretion of the presiding judge. State y. Hardee, 619. 


. The indueement which will exclude a confession must have some 
referenec to the defendant’s escape from the criminal charge to 
which that confession relates. The promise of some collateral 
advantage entirely disconnected from the charge, will have ne 
sueh effeet. Jb. 


. The unsupperted testimony ef an aceomplice, if it produces en- 
tire belief of the prisoner’s guilt, is sufficient to warrant a con- 
viction. State y. Holland, 624. 

. The weight of evidence is always a question for the jury. State 
v. Keath, 626 
The opinion of a medical expert upen a matter within the scope 
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of his profession is admissible evidence and should be carefully 
weighed by the jury. State v. Slagle, 630. 

. Whether an alibi is proved by a defendant on trial for a criminal 
offence is a question for the jury—to be weighed by them in con- 
necticn with the whole testimony—and if shown to their full satis- 
faction, it is agood defence. State v. Reitz, 634. 

. It is not necessary that a witness should be an expert to testify as 
to the identification of tracks; but where the witness gives reasons 
for believing the tracks described to be those of the accused, the 
whole of his testimony should gu to the jury for them to say 
whether the grounds of his opinion are satisfactory. Jd. 


. Hearsay testithony of the existence of a mob is not admissible. Jb 


. Declarations of a prisoner made to tbe officer after his arrest, but 
not in reply to any charge made against him, were offered by him 
and ruled out by the court; Held no error. Jd. 


. Upon trial for murder, the prisoner offered in evidence the exam- 
ination in writing of a witness taken before the coroner’s jury, 
and showed that the witness’ name was endorsed on the bill of in- 
dictment, but not being called for the prosecution, the prisoner 
procured a summons to be issued upon which the sheriff made re- 
turn that the witness could not be found; Held, that the evidence 
was incompetent and properly rejected. State v. Grady, 643. 


If evidence favorable to the prisoner be omitted by the judge in 
recapitulating the testimony to the jury, it is the duty of prison- 
er’s counsel to call it to the attention of the court that the same 
may be supplied. After verdict, an exception grounded upon 
such omission wil) not be sustained. Jd. 

See Action to recover land, 6-16; Arbitration and Award; Bastardy, 
4; Deed, 2; Judgment, 4; Larceny, 1; Married Women, 3; Part- 
nership, 1; Practice, 8; Sheriff, 5; Wills, 3 


EXAMINATION OF PARTIES—See Evidence, 8. 
EXCEPTIONS—See Executions, 7; Practice, 5, 8. 


EXCUSABLE NEGLIGENCE UNDER § 133: 


1. Where a defendant has been served with a summons, but neglects 
to employ connsel to represent him in the action, remains away 
from the place of trial, and contents himself with such informa- 
tion as to the progress of the cause as he can get by correspon- 
dence with persons under no obligation to furnish the requisite 
intelligence, he is not entitled to have a final Judgment in the 
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cause set aside under C. C. P., § 133, as having resulted from 
excusable neglect. University v. Lassiter, 38. 


2. Where a feme court, sued with her husband and others as surety 
to an official bond, accepts service of the summons at the hus- 
band’s instance, relying upon him to employ counsel and defend 
the suit, and because of such reliance on her husband takes no 
steps in the matter personally, and judgment goes by default, a 
case of surprise and excusable neglect is presented which enti- 
tles her to have such judgment set aside under C, C. P., § 1338. 
Nicholson vy. Cox, 48. . 

See Appea!', 8-11; Injunction, 4,5. 


EXECUTION : 


1, Payment of money to the sheriff by an execution debtor does not 
discharge the latter when he is expressly informed by the officer 
that he intends to apply the money to the satisfaction of an exe- 
cution in favor of a different plaintiff and against another defend- 
ant, and the latter cousents to such misapplication, relying upon 
the promise of the sheriff to save harmless the party entitled to 
the money. Heptinstall v. Medlin, 16. 


2. In such case the entry of satisfaction on the fi. fa. by the sheriff 
is entirely inoperative so far as the execution defendant is con- 
cerned. Ib. 


8. The real estate acquired by a public corporation in exercise of a 
delegated right of eminent domain, and necessary for uses in 
which the public is concerned, cannot be sold under execution 
apart from the franchise and its incidents, so a3 to give the pur- 
chaser a title to the property divested of all the duties and ob- 
ligations assumed by the company. Gooch vy. McGee, 59. 


4, Where execution issues to a county other than that in which the 
judgment was rendered, it must bear the seal of the superior 
court, without which it and all proceedings under it are nullities. 
Taylor v. Taylor, 116. 

5. Where several executions come into the hands of a sheriff before 
a sule of the debtor’s property, it is the duty of the sheriff to 

.apply proceeds of the sale to the senior execution. Mofz v. 
Stowe, 434. 


6. And as soon as a sheriff receives money in payment of an execu- 
tior.; the law makes the application, and it is a satisfaction of the 
judgment ; and such money inthe sheriff ’s hands is held by him 
to the use of the judgment creditor or his assignee, who may 
make an equitable transfer of his interest—whether in the form 
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of an order or assignment, er whether the same be recorded or 
not. Jb. 


EXECUTION AGAINST PERSON—See Arrest of defendant, &. 


EXECUTION ON DORMANT JUDGMENT—See Bankruptcy ; 
Trial, 2. 


EXECUTORS AND ADMINISTRATORS : 


1. A testator, after certain specific devises and bequests to his sons, 
left the residue of his estate, real and personal, to his three 
daughters charged with the payment ‘of his debts and certain 
pecuniary legacies. He further directed that the danghters 
should live on the land until the majority of the youngest, when 
all the property should be divided. The executors, who were 
also appointed by the will guardians of the daughters, were em- 
powered by the testator to purchase “farming implements, 
teams, and such other things as may be necessary,” and * to 
employ laborers by paying them wages in money or a portion of 
the crops,” in order to raise a sufficiency from the land for the 
support and education of the daughters. The executors, A‘and 
B. both died before the estate and guardiauship had been settled 
and determined, but A, in his life time, kad obtained from the 
plaintiff labor and supplies for making crops on said land de- 
vised-to the danght®rs: Held, that the executor or administra- - 
tor of A, and not the administrator d. b. n. of A’s testator, was 
responsible to the plaintiff for such indebtedite-s. T'yson v. Wal- 
ston, 90. 

2. Where the will does not create a trust for the payment of debts, 
an executor is liable personally, and not in his representative 
capacity, on demands originating wholly after the death of his 
testator, Jb. 

3. Where two slaves belonging to an estate were put in the posses- 
sion of the plaintiff (who was the then husband of one of the heirs- 
at-law and distributees) and converted by him to his own use, 
and afierwards, in an action by the executor against him to re- 
cover their value, an entry was by consent made on the docket. 
‘* By consent of parties suit dismissed at cost of defendant ;” 
Held, that, in an action against the executor by the plaintiff as 
administrator of his deceased wife for «a settlement-of the estate, 
the statute of limitations was a bar to any claim by the execu” 
tor on account of said slaves ; 
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Held further, that the conversion being a tortious act of the plaintiff 
and not of his wife, cannot impair her claim to a share of the 
estate ; and it does not matter that the plaintiff suing as her ad- 
ministrator is the equitable owner of her estate. Ourrie v. Me- 
Neill, 176. 

4. An execuior is not chargeable with the face value of securities 
which might have been collected in full before the war, but the 
collection of which was not required by the exigencies of the 
estate, and if collected, must have been re-invested, but he is 
chargeable only with the amount actually collected after the 


ons, war, there being no iiaputation of a want of diligecce in then 
ree making the effort to collect or that an effort then would have 
rain averted the result, 10. 

oh 5. Where in the settlement of an estate, the collections made by the 
ren executor during the war are not scaled, neither should the dis- 


ere 
mh- 


bursements then made be scaled. Jb. 


6. Where an executor collected in Confederate money less than he 
disbursed, part of the disbursements being of his individual 
funds, he is not entitled to credit for the excess of the disburse- 
ments over the collections, Jb. 

. An exception to a referee’s report “‘that the sum for distribution 
is incorrect and should be larger,” is too indefinite to be con- 
sidered. Jb. (Observations by Smits, C. J., upon the irregu- 
larity of permitting two accounts of an administration to be 
stated, one in the probate court and the other under reference 
in the superior court.) Jb. 


. Plaintiffs brought action as heirs-at-law of D. W. L. against the 
executors of J. W., her former guardian and administrator, to 
recover the amount due herfrom J.W. The estate of the infant 
consisted partly of personal property, and partly of the pro- 
ceeds of land paid over tothe guardian ; Held, That a demurrer 
to the complaint assigning for cause a niisjoinder of causes of ac- 
tion, necessitating the taking of two accounts, one of J. W’s 
admini-tration, and one of his guardianship, was properly over- 
ruled. (2) That whatever sum was in the hands of the guardian 
was by act of law transferred to him as administrator upon his 
assuming the latter office and coming into possession of assets. 
(3) That in order to a speedy and satisfactory settlement of the 
estate, there should be an administrator de bonis non in court to 
receive and apply the proceeds of the realty left in the hands of 
J. W. at his death. Alezander y. Wolfe,, 272. 


9. Where an administrator, in settlement with the distributees of the 
estate, gives his individual note for the balance due, such note is 
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not **a debt created while acting in any fidueiary capacity” 
within the operation of the U. S. Revised Statutes, § 5117, and 
the collection of a judgment upon it is barred by a discharge 
in bankruptcy thereafter obtained. Elliott v. Higgins, 459. 


. An action against an administratrix (who qualified in 1863) upon 
a debt, due and owing by the intestate at his death to a creditor 
capable of bringing suit, is barred by the statute of limitations 
(Rev. Code, ch. 65, §11) after the lapse of seven years. McKei- 
than v. McGill, 517. 


. Where an administrator pleads “‘ no assets”? and “ fully admin- 
ministered *’ and relies npon the statute of limitation, the onus 
is on the plaintiff to show that the defendant had assets unad- 
ministered in his hands at the time the action was commenced. 
Ib. 


. Admini-trators should net be charged with interest on moneys 
bona fide collected and kept for those entitled, unless there be 
plain preof of misconduct in such collection and custody ; but, 
to exonerate himself from liability for interest, the administra- 
tor must exhibit regular accounts, showing a proper disposition 
of the trust fund. Pickins v. Mitler, 543. 


. Administrators are chargeable with interest on balanees in their 
hands whenever those balances accumulate beyond the exigen- 
cies of administration, unless it appears that the fund has been 
kept sacred and intact for the cestuis que trust, as their property, 
ready to be delivered to them, so that profits could not have been 
made thereof. 1d. 


14. No demand is necessary before bringing action on an admin- 
istration bond. bd, 

15. Devised land was sold by order of the court to pay debts of the 
devisor, and bid off by the devisee, who, after the sale was con- 
firmed, but before the purchase money had been pvid, mortgaged 
the same to the plaintiff to secure a recited indebtedness of g1150. 
Afterwards, the devisor allowed A to pay the purchase money and 
take a deed from the administrator cum. test. annez. of the de- 
visor; Held, 

(1) That the plaintiff was entitled to ownership and possession 
of such land subject to the claim of the administrator for the pur- 
ches? money, and that a judgment in a suit between the devisee 
and ove to whom the plaintiff had assigned the mortgage debt and 
security concluded all parties as to the extent and validity of such 
debt. 

(2) That the rights of the plaintiff could not be divested by a de- 
mand on him fer the purchase money by the administrator cum. 





INDEX. 717 





test. annex, before conveying the legal estate to A. Harris v. 
Bryant, 568. 

. Where land is directed by the will to be sold and converted into 
money, the executor and not the heirs, represents the estate, and 
the latter are not necessary parties to a suit concerning the dispo- 
sition of and charges on such estate. Jd. 

. Where, in a proceeding to sell descended land for asscts, it appears 
by admissions in gbe pleadings that the debts contracted by the 
deceased before the adoption of the homestead exemption ex- 
ceeded the value of the personalty, an unconditional sale should 
be ordered; and it is error to discriminate in such order of sale 
between debts incurred before and after the passage of the home- 
stead laws. Such discrimination can only be exercised, if at all, 
when the proceeds of the land sold are brought into court for 
distribution. Gamble v. Watterson, 573. 


See Account and Settlemeet, 1; Counterclaim, 3; Sarety. 
EXEMPTIONS—See Exccutors, 17. 
EXPERTS—See Evidence, 14, 15. 
' FALSE PRETENCE —See Indictment, 2, 3. 
FALSE REPRESENTATIONS—See Pleading, 9-12. 
FALSE RETURN-See Sheriff, 3-7. 


FEES--See Appeal, 11; Costs, 2. ‘ 


FEMALE aiding in attempt to commit rape—See Rape, 1. 


FEME COVERT—See Account and Settlement, 1. 


FICTIO JURIS--Sce Divorce. 


FIDUCIARY—See Executors, 9. 
FINAL DECREE—See Decree. 
FINAL JUDGMENT—See Appeal, 7. 


FORBEARANCE—See Surety, 10, 11; Usury, 8. 








FORCIBLE TRESPASS: 

2. In forcible trespass, it was in proof that the defeadant rode into 
the yard of prosecutrix after being forbidden by her, and asked 
where her husband was; she ordered him off ; but he remained, 
eursing her and her husband; she told him a second time to 
leave, and that if he did not, she would call Mr. D., when the 
defendant left ; Held, that the facts constitute a case of forcible 
trespass. State v. Hinson, 640, 

2. Upon the trial in such case, the defendant asked the court to 
charge ‘* that before the jury can convict, they must find that he 
entered with a display of weapons, or other force’ and the 
court told the jury, ‘‘there must be sufficient display of force to 
intimidate, or such as was calenlated to produce a breach of the 
peace, and they must judge frum all the facts whether there had 
been a sufficient display of foree to intimidate; Held, no error, 
and a substantial compliance with the instruction asked. Jb. 


FORECLOSURE—See Practice, 7. 
FORMER ACQUITTAL—See Appeal, 17. 


FRAUD, DEFENCE OF—See, Pleading, 9-12, 


FRIVOLOUS PLEADING—S2ze Action to recover lanl, 4, 5; Plead- 


ing, 1, 2,4, 8. 


GRANT OF PROPERTY NOT IN ESSE—See Morigage, 2. 8, 9. 


GUARDIAN AND WARD: 

1. Where permission is given to a guardian by the judge of probate 
to file an ex parte final account and turn over his guardianship 
to another, he is not thereby discharged from liabilities connec- 
ted with his trust and arising before such resignation. He is 
still bound to account with the ward or the succeeding guardian 
when so required, Lifton v. Wilcox, 20. 


2. A, being appointed guardian, compromises certain debts due his 
wards at considerably less than their nominal value. After- 
wards, by permission of the [probate judge, he turns over his 
guardianship to B. A accounts with B, pays over the amount 
received from the compromise and takes a receipt in full. There- 
after B resigns the guardianship in favor of one C, who sues B 
and his sureties and recovers judgment against them for the 
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amount paid over to A by B,and no more, which judgment is 
into not collectible by reason of the innsolvency of the defendants. 
sked In a suit brought by the wards on coming of. age on the bunds 
ned, of A, the first guardian, for alleged negligence in making said 
e to compromise ; Held, (1) That neither the ex parte settlement of 
the A with the clerk, nor the reczipt given by B, nor’the judgment 
ible in the suit against B’s bond, precludes inquiry into the propriety 
and good faith of the compromise, and (2) that the receipt by A 
of less than the face value of the claims dus his ward did not 
give rise to a presumption of negligence, but that an issue should 
have been submitted to the jury as to whether or not diligence 
and good faith were exercised in making the compromise, with 
instruetions to the effect that the burden was on’ the relator to 
prove negligente. 1d 


t to 
t he 
the 
e to 
the 
had 
ror, 3. Where a guardian being indebted to D paid the amount to A for 
» him, taking A‘s individual receipt, A being indebted to the es- 
tate, the guardian is entitled to credit for the amvunt paid, Me- 

Neill v. Hodges, 594. 
4. A guardian is entitled to credit for an amount collected out of him 
under execution for costs in a suic instituted by him; and the 
fact that in another transaction between the guardian and one 


of the makers of the note sued upon in said, suit, where the 
guardian became his surety and took a mortgage to indemnify 
himself against loss, does not warrant the inference that he could 
also have protected himself against liability for such costs. Jd, 


5. A guardian is not chargeable with money paid to the mother of 
his wards for their board after their arrival at full age, no objec- 
tion being urged against the propriety or justness of the claim 
or of the price paid. Jb. 

. In stating a guardian account, it is not requisite tostate’a separate 
account between the guardian and the administrator of a de- 
ceased infant ward, where there is no allegation of any miscon- 
duct on the part of the gnardian but simply an objection to the 
manner of stating his account; nor is it a ground of exception 
that the estate of the deceased ward is distributed and blended 
with the estates of the other wards in the general account. Jb. 


. Interest is properly chargeable against a guardian from the time 
moneys are received by him, there heing no evidence that the 
sam? remained unemployed in his hands, Jb, 

. A guardian is chargeable upon notes-received by him for the hire 
of slaves before the war, where the obligors were solvent and 
the guardian forbore to bring suit against them before and dur- 
ing the war. Jd. 
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9, Where a guardian received coin for the rent of land in 1839-"60 
and "6lin amount equivalent to its rental value in U.S. eur- 
rency, the legislative scale does not apply. * Jd, 


. Where a guardian received and disbursed Confederate money at 
different times during the war, the funds received and paid out 
should be grouped as nearly as practicable, and the receipts 
equivalent to the disbursements scaled as of the time of making 
the latter, and the excess of the former, reduced by the scale 
independently applied, carried into the general account. Jb. 


. A guardian is not excusable for accepting Confederate money at 
its enormous depreciation, during the latter months of the war, 
in payment at its nominal value for debts contracted in its ear- 
lier stages, when the depreciation was slight ; but a guardian is 
not chargeable with Coufederate money received by him for rents 
and hires in 1863 and 1864 (due at the end of those years) whi h 
was kept distinct from his own funds, Jb. 


2. A guardian is entitled to a credit for 3100 paid to a referee in an 
action instituted by him before the war against-an administrator 
for a settlement and dismissed at plaintiff *s costs after the col- 
lection of a large amount, althongh no report or order of allow- 
ance by the court can be found, the guardian testifying that the 
report was filed and that search had been made for it, and there 
being no suggestion of bad faith. 0. 


8. A guardian is entitled to credit for costs paid by him in a svit 
where the defendant was solvent, but the guardian being in- 
formed that the debt was doubtful accepted certain notes in set- 
tlement (which were afterwards paid) and paid the costs of the 
suit. Jb. 

. A guardian is entitled to commissions although he omitted to 
keep and render regular accounts, where no imputation is cast 
upon his integrity by reason of the neglect. Jb. 

. Aguardian is not entitled to commissions upon any disburse- 
ment made after his ward arrives at full age. 1d, 


GUARDIAN BONDS—See Surety, 1, 9. 
HEARSA Y—See Evidence, 17. 


HEIRS—See Partnership, 4. 








HOMESTEAD: 


1. The lien of anattachment levied upon the land of a non-resident 
debtor is paramount to the right of homestead therein acquired 
by the debtor by becoming a citizen of the state prior to the ren- 
dition of judgment in the action. Watkins v. Overby, 165. 

2. Where the owner of a homestead dies leaving children, some of 
age and onea minor, the homestead estate vests alone in the minor 
child until her or his majority. Stimpson v. Wallace, 477. 


See Executors, 17. 


HOMICIDE—See Evidence, 19, 20; Indictment, 1. 


HUSBAND AND WIFE: 


i. A husband, as agent for his wife, purchased for ker a tract of 
land but gave his own note for the price and took the title in his 
own name. The greater part of the purchase money was paid 
out of the wife’s funds, and the husband afterwards conveyed the 
land to his sons jn trust for the wife; Held, That the wife was en- 
titled to demand a conveyance to herself on the payment of the 
balance of the purchase money, and an injunction to restrain the 
vendor from selling the same under execution to satisfy an inde- 
pendent claim held by him against the husband. Cunningham v. 
Bell, 328. 

See Excusable Negligence, 2; Married Women; Process, 4. 


IDENTIFICATION OF TRACKS—See Evidence, 16. 
ILLEGITIMATE, INHERITING FROM—See Descent. .* 
IMPROVEMENTS—See Contract, 12. 


INDICTMENMT: 


. In an indictment for murder by poison, an averment that ihe pris- 
oner knew of its noxious properties. is not essential. (State v. 
Yarborough, 77 N. C., 524, overruled.) State v. Slagle, 630. 

. Generally, the same degree of certainty is required in the descrip- 
tion of the goods in an indictment for obtaining them by false 
pretenses qs in the description ef the property alleged to stolen, 
in larceny. State v. Reese, 637. 

. A general charge that the defendant obtained ‘‘goods and money” 
of the prosecutor, to the value of fifty dollars, is too vague and 
indefinite; the goods should be described by the names usually. 


46 
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appropriated:to them, and the money should be described at least 
by the amount,-as.so many dollars and cents. .Jd, 


4. An indictment for an affray by fighting, which charges a mutual 
assault, need not set forth the place in which the fighting occurred 
in order t») enable the court to see that the same was a public place. 
State v. Baker, 649. ; 

5. In an indictment under the act of 1876-’7, ch 283, for removing a 
crop without satisfying the lessor’s claims for rent, &c., it is suffi- 
cient to aver in the words of the statute, that the act was done 
“‘ wilfally and unlawfully,” leaving it.to the defendant to show in 
exeuse, if he can, that such removal was made in good faith and 
for the preservation of the crop. State v. Pender, 651. 

. Au indictment against the mayor and aldermen of a city for neg- 
lect of official duty io failing to remove obstructions from a street 
and to keep the same in repiir, is fatally defective if it fails to 
point out the particular public duty neglected, or to refer to the 
statute imposing it. Slate v. Fishblate, 654. 


‘See Towns and Cities. 


‘INDUCEMENT IN CONFESSIONS--See Evidence, 11. 


INFANT’S ACKNOWLEDGMENT, &c.—See Contract, 9, 10. 


INFERIOR COURT--See Appeal, 13-17. 
IN FORMA PAUPERIS—See Appeal, 10. 


INJUNCTION. 

1. Where plaintiff, claiming the ownership of certain land, brings 
an action to recover the same and (as auxiliary to the main re- 
lief) seeks to enjoin the defendant in poszession from cutting 
timber and turpentine trees thereon for building and fencing, 
he must show that the defendant is unable to respond in dam- 
ages for such injury. McCormick y. Nixon, 113. 

2. Where the plaintiff ’s affidavit merely alleges the defendant’s insol- 
vency on information and belief, and the defendant denies the 
allegation, supporting his denial by affidavits of the sheriff and 
county surveyor, the injunction will not be continued to the hear- 
ing. Jd, 

34)ne in possession of land and claiming as owner is not entitled 
to restrain by injunction a sale of such land under execution sued 
out by a creditor of his grantor -under the assumption that the 
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title of the party in possession is fraudulent ds So creditors. The 
bona fides of the conveyance can be fully tested and the rights 
of all claimants settled iv a suit to recover the land by the pur- 
chaser at such execution sale. Southerland v. Harper, 200. 

4. Where the complaint in an action for an injunction alleges that 
the defendant has sold a tract of plaintiff’s land under a power 
of sale in a mortgage te secure a usurious debt, becoming pur- 
chaser at such sale for an inconsiderable portion of the debt, 
and has obtained judgment for the balance of such claim and 
sold all the plaintiff’s ether land to satisfy the exeeution thereon, 
and a-ks that snch sale and judgment be set aside and that the 
execution of the writs of possession in the hands of the sheriff 
be stayed until the equities between the parties can be adjusted ; 
the defendant is entitled upon the coming in of an answer fully 
denying the charges of the complaint, to have a temporary in- 
junction, founded upon such allegations, dissolved. Walker v. 
Gurley, 429. 

5. A party te an action is wot entitled to an injunction against exe- 
cution on a judgment which might have been set aside by mo- 
tion in due time under section 133 of the code. 16, 


See Husband and wife; Nuisance. 
INSOLVENT’S OATH —See Bastardy. 1, 2. 
INSPECTION OF WRITINGS—See Practice, 1, 2. 
INTENT—See contract, 7. 


-~ 


INTEREST, PAYMENT OF—Sce Execution; 12, 13; Guardian, 7; 
Statute of limitations, 1. 


INTERLOCUTORY ORDER—See Appeal, 7. 
ISSUE—See Pleading, 3. 
JOINT DEBTORS-—-See Covenant, 1. 
JUDGE’S CHARGE. 
1. If the judge undertakes to ‘state the law he must do it correctly 
and any mistake is assignable for error; but it is not error to 


omit to charge in a particular way in the absence of a prayer 
for such charge. Pierce v. Alspaugh, 258. 
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2. It is not error for the court to caution the jury that they must 
find their verdict upon what is actually adduced in evidence, and 
not upon conjectures arising from a (seeming) withholding of 
the testimony of better informed witnesses. Bank vy. Pinkers, 
377. 

3. It is not error to refuse to charge that confessions are to be re- 
ceived with caution. The judge may so charge or not, in the 
exercise of a wise discretion, to be guided by the circumstances 
of each particular case. State v. Hardee, 619. 


4, In a confiict of memory between a judge and counsel as to what 
a witness had testified, the jury were told that the court might 
be mistaken in the notes of the testimony and they could use 
them to refresh their memory, but it was from the mouth of the 
witness they were to get the testimony upon which to found 
their verdict; Held, noerror. State y. Keath, 626. 


See Forcible Trespass. 


JUDGE’S DISCRETION—See Amendment of Record, 3; Appeal, 2, 
Discretionary Power ; Judge’s Charge, 3. 


JUDGE OF SUPERIOR COURT—See Receivers. 


JUDGMENT : 


1. The judgment in a suit on an official bond should be for the pen- 
alty of the bond, to be discharged by the payment of the sum 
found to be due from the principal obligor. Wall vy. Covington. 
144. 


2. Where, by oversight or mistake, judgment is entered in such case 
for the sum due by the principal obligor to those putting the 
bond in suit, the error may be corrected on motion at a subse- 
quent term of the court more than twelve months after the ren- 
dition of the judgment. Jd, 


3. A judgment can only estop as to matters which were adjudged or 
admitted in the record of a previous suit or proceeding. Isler v. 
Murphy, 215. 

. The entry of satisfaction made opposite to a judgment, though 
erased from the record by order of the court (the court not pass- 
ing upon the question of payment) is evidence against the plain- 
tiff as an admission of payment on the hearing of a subsequent 
motion for leave to issue execution on such judgment. Jb. 


. A, Band C had all taken judgments against D. A’s judgment 
was never docketed ; B’s was docketed in June, 1869; C’s was 
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docketed in January, 1878. Executions issued on all these judg- 
ments bearing teste fall term, 1879; Held, 


(1) That A, having never docketed his jadgment had no lien on the 
land of the judgment debtor or of its proceeds under execution 
sale which would entitle him to compete for such proceeds with 
more vigilant creditors who had docketed their judgments. 


(2) That B’s judgment had ceased to be a lien by the lapse of time 
(ten years) from the day when it was docketed. 


(3) That C’s judgment should first be paid out of the proceeds of 
the execution sale. Whitehead y. Latham, 232. 


6. To change the mode of acquiring a lien under an existing judg- 
ment upon the property of the debtor, (e. g. te substitute the 
lien of a docketed judgment for the lien of a fi. fa.) neither im- 
pairs the obligation of the contract nor violates any vested 


rights. J. 


7. When judgment was obtained, in 1861, in an action brought by one 
in his own name as agent and attorney for certain parties in In- 
diana and Missouri (to whom the fund belonged), and in 1863 the 
same was collected by the sheriff under exeeution and satisfac- 
tion of the judgment endorsed by him on the execution, a por- 
tion of the money paid to the nominal plaintiff and the re- 
mained sequestered by the Confederate authorities; It was held, 
on a motion by the non-resident parties in interest to re-issue 
execution, that the judgment was satisfied and that the motion 
could not be granted. Elliott v. Higgins, 459. 


See Attorney and Client; Costs, 1; Counter-claim, 2; Executors, 
9; Homestead, 1; Lunacy; Surety, 2. 


JUDGMENT, ASSIGNMENT OF—See Contract, 8 


JURISDICTION, 

1. The courts of this state have jurisdiction enly of offenees com- 
mitted within its territorial boundaries, and if they are com- 
mitted in another state, that is a matter of defenee under the 
plea of “ not guilty.” State v. Mitchell, 674. 

2. Such a defence does not call for a plea in abatement under Bat. 
Rev., ch. 33, § 70, whieh was enacted to cover eases where the 
offence was committed in the state, but which was charged to 
have occurred in the wrong county. Jd. 

See Action to recover land, 2, 3; Agr. Supplies, 2; Appeal, 1; As- 
sault and Battery, 1, 2; Bastardy, 4; Bigamy; Decree, 1, 2; 
Justices, 1, 2,3; Process, 4. 
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JURY. 

1. Tales jurors must owmreal estate of freehold situate in the county 
where the court is held in which they are to serve. State vy. 
Coop-<r, 671. 

2. The act of 1879, ch. 12, creates and authorizes an additional mode. 
of swearing witnesses to testify before a grand jury, and «does 
not abrogate the mode formerly prevalent of swearing them in 
open court. State v, Allen, 689. 


JUSTICES OF THE PEACE. 

1, The constitutional provision restricting the jurisdiction of jus- 
tices of the peace in actions upon contracts, contemplates his 
adjudication upon claims within the reqnired limits, and there- 
fore it is not allowable for a defendant to set up a counter-claim 
for so much as will extinguish the plaintiff’s claim and permit 
the defendant to recover two hundred dollars; in such case, the 
remission must be absolute of all in excess of the justice’s juris- 
diction. Derr y. Stubbs, 539. 


2. Where the defendant in an action before a justice sets up a counter- 
claim composed mainly of items subject to the legislative scale, 


and remits the excess over two hundred dollars ;, Held, that the 
claim, when so reduced, is a claim for two hundred dollars in 
lawful money, not in depreciated paper. J0. 6 

3. Justices of the peace have exclusive. original jurisdi,t'on of the 
offence of disposing of mortgaged property. State v. Ham, 590, 
and State vy. Jones, 657. 

4. Justiees of the peace have exclusive original jur'sdiction of the 
offence of entering on land after being forbidden. Siéate vx. 
Dudley, 660. 

See Action to recover land, 2, 3; Agr. Supplies, 2. 


LACHES—See Appeal, 5, 6. 


LANDLORD AND TENANT—See Action to recover land, t, 2, 3, 13. 
17, 18; Receivers, 3, 4. 


LARCENY : 

1, Where, on an indictment for larceny, it was in evidence that two 
days after the larceny was committed, the stolen goods were 
found in an uninhabited house half a mile from where defendant 
lived, in which the former oecupant had left some turnips, etc. ; 
that at one o’clock at night of the same day, the defendant and 
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a woman went to the house, he going in at the window and she 
remaining outside; that when certain persons who were watch- 
ing the house approached, the woman ran off, and the defendant 
being ordered to come out did so after same delay; Held, that 
the evidence did not warrant the conviction of the defendant. 
State v. Rice, 661. 


LEADING QUESTION—See Evidence, 6. 
LEGAL PROPOSITION—See Pleading, 13. 


LESSOR AND LESSEE —See Action to recover land, 13, 18. 


LIEN—See Homestead, 1; Judgment, 5, 6, 


LIQUOR SELLING: 
Upon the trial of an indictment for an unlicensed retailing of spirit- 
uous liquors, the evidence of the prosecuting witness was that 


defendant had a room wherein was a table with a hole in the 
top and a vessel on it containing such liquor; that on sundry 
times witness went into the room and poured out a drink of the 
spirits less than a quart, and having drank it, dropped some 
motley, at the rate of a nickle for a drink, into the hole, the de- 
fendant being present and nothing being said by him or the 
witness ; Held, that the court was not in error in refusing to 
charge that there was no evidence of a sale or contract for the 
sale of the liquor, andin charging instead that if the jury should 
believe from the testimony that the liquor drank by witness was 
the property of the defendant, and that he received the money 
put into the hole by the witness as payment therefor and that 
this was a device to evade the statute against retailing, the de- 
fendant was guilty. State v. McMinn, 668. 


LOSS OF COURT PAPERS—See New Trial, L 


LUNACY: 

1. Subject to a reasonable mainterance of ‘a lunatic and his minor 
children, the residue of his property is liable to pay his debts 
anterior to the lunacy. Adams y. Thomas, 521. 

2. On a fudgment of this court against a lunatic, rendered prior to 
bis macy, where no property can be seen which ought to be 
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sold under execution from this court, the plaintiff will be granted 
- leave to proceed on the judgment for its payment, by action in 
the superior cour: of che proper county. J65. 


MARRIAGE—See Bigamy. 


MARRIED WOMEN : 
1. A power of-attorney, given by a married woman to dismiss an 
action concerning her land, need not be registered to give it va- 
lidity. Hollingsworth v. Harman, 153. 


2. Where personal property, the separate estate of a married wo- 
man, is sold under exeeution for a debt of the husband, the pur- 
ehaser, when sued by the husband after the wife’s death, as her 
administrator, for converting the property by means of such 
sale, cannot set up a counter-claim under Bat. Rev., ch. 44, § 26, 
his claim to be reimbursed the amount of his bid at such execu- 
tion sale. Holliday v. McMillan, 270. 

3. In an action for such conversion the declarations of the deceased 
wife relative to the ownership of the property, asa part of and 
coupled with the acts of ownership exercised by her, are admis- 
sible in response to an imputation in the answer that she had 
surrendered such ownership to the husband. J0. 


See (for service of process on) Excusable Negligence, 2 ; Husband and 
Wife ; Process, 4. 


MAYOR AND ALDERMEN—See Indictment, 6 


MILITARY ORDERS: 


The orders of military commanders exercising authority under the 
federa) goverment in North Carolina immediately after the war 
between the states, relating to the administration of civil affairs, 
had ne further efficacy than such as they drew from the superior ~ 
foree which uphei2 them. Varner v. Arnold 206. 


MINOR CHILD—See Homestead, 2. 
MOB—See Evidence, 17. 
MORTGAGE : 


1. Where personal property of a ponderous nature (e. g.'priating 
presses and stands) are conveyed by mortgage with a general 
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power of sale, unrestricted as to the place of such sale, the pur- 
chaser of the property at an auction had in execution of the 
power, at the court house door, in about fifty yards of the place 
where the property is located and in use, (the same being acces- 
sible to all who might wish to inspect it) passes a title which, if 
impeachable at all, can only be questioned by the mortgagor 
and those claiming under him, and cannot be controverted by a 
stranger. Wormell vy. Nason, 32. 

2. Under the rule that one may grant a thing not in esse of which he 
is the potential owner, a valid mortgage, at common law, may 
be made by the owner of land of a crop sown thereon but not 
yet growing. Cotten vy. Willoughby, 75, 

. Where a new note is given in substitution of a former one secared 
by mortgage, the presumption is, in the absence of countervailing 
evidence, that the new note retains the security of the old one. 
Vick v. Smith, 88. 

. Where there are two separate and distinct debts, if the debtor 
does not, the creditor may, appropriate a payment made by the 
former, and if neither has done so, the law makes the appropria- 
tion to the most precarious, that is to av unsecured in preference 
tw a secured debt. Jd. 


. Where a mortgagee holding a secured and unsecured debt, sells 
the mortgaged property under a power, he is a trustee for himself 
to the extent of the mortgage debt, and for the debtor ds to the 
balance in bis hands, Jd. 


. A second mortgagee has no right to buy the estate of his mort- 
gagor at a salé to satisfy a prior incumbrance, but he has a clear 
equity to be reimbursed for any expenditure, to relieve the estate 
of any incumbrances, and the property in his hands is charged 
therewith in preference to the trusts expressed in the mortgage 
deed. Taylor vy. Heggie, 244. 

. Where a sale of mortgaged property is acquiesced in at the time 
by the mortgagor, he cannot afterwards recall such assent and 
contest the title of the vendee, either on the ground that the 
‘mortgage was invalid or that the particular purchaser had no 
right to buy. Jb. 

Where the words of grantin an instrument are that the grantor 
‘**conveys a lien upon each and every of said crops” to be made 
upon certain land, such words will constitute a valid mortgage 
upon the crops, although they be not planted at the time when 
such instrument is executed and registered. Harris v. Jones, 317. 


Where a party living in one county executes a mortgage upon a 
crop to be planted on land bought by him in another county to 
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which he contemplates removing, such mortgage may be properly 
registered in the latter county, the mortgagor having actually 
made such removal after the registration of the paper. Jo. 

See Agr. Supplies, 1, 4; Deed, 2; Injunction, 4, £; Usury, 4. 


MORTGAGE PROPERTY, DISPOSING OF—Sce Justices 3. 


MORTGAGE SALE—£ee Injunction, 4, 5. 


MOTION IN THE CAUSE—See Bankruptcy ; Judgment, 2, 7; Practice, 
10; Trial, 1, 2. 


MOTION TO ISSUE EXECUTION—See Judgment, 7. 
MULTIFARIOUSNESS—See Partition, 2 
MUNICIPAL OFFICERS—See Indictment, 6. 
MURDER BY POISON—See Indictment, 1. 
NECESSARIES FOR MINOR—See Contract, 10, 11. 


NEGLIGENCE—See Guardian, 2 (2). 


NEW NOTE, SECURITY FOR—See Mortgage, 3. 


NEW TRIAL. 

1. It was agreed between the parties to an appeal that the judge 
who presided at the trial should settle the case notwithstanding 
he had gone out of office, but he failed for more than a year to 
do so, (by reason of his absence in a foreign country) and finally 
the papers were lo-t ; Held, that a motion by the appellee, after 
that lapse of time, to allow the same judge to make out he case 
was properly refused by the appellint on the ground that he 
could not recall the facts attending the trial without the aid of 
the lost papers ; and that, under the circumstances, the appel- 
lant was entitled to a new trial. Jones y. Holmes, 108. 


2. A new trial will not be granted for an erroneous statement of the 
law which the finding of the jury corrects. State vy. Grady, 643. 


3. Whether the effect of a new trial granted, in a case where the 
jury acquit of murder and convict of manslaughter, is to put the 
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prisoner on trial a second t'me for the cr'me cliarged in the in- 
dictment—Quere. But the court intimate that the doctrine an- 
nounced in State y Stanton, 1 Ired., 424, should no: be disturbed. 
Ib. 


See Appeal, 14; Practice, 6. 


NOTICE. 
When a defendant has been brought into court by the service of 
process he is charged with notice of whatever action the court 
may take while the suit is pending. University vy. Lassiter, 38. 
See Action to recover land, 7; Bankruptcy, 2; Bills of Exchange 
1; Costs, 3; Surety, 4, 7. 


NUISANCE, 

1. The private nuisance whieh equity will abate by injunction must 
be one occasioning a constantly recurring grievance from its na- 
ture insusceptible of adequate compensation in damages. 
Brown vy. Carolina Centrsz’, 128. 

2. In determining upon the propriety of injunctive relief against 
such nuisances, the court will be influenced against ordering an 
abatement by the facts that the structure from which the nui- 
sanee arises is useful to the defendant and the pnblic, and the 
injury to the plaintiff trifling. Jd. 

3. The superior court of one county will not order the abatement of 
a nuisance erected by a railroad corporation (such nuisance 
caused in the defective construction of a certain trestle and cul- 
‘vert on the line of the road) when all the corporate property is 
in the hands of a r.ceiver appointed by the superior court of 
another county. Jb. 


See Indictment, 6. 
NULLITY.—See Execution, 4. 
OBSTRUCTING HIGHWAY-..See Indictment, 6. 
OFFER OF JUDGMENT—See Practice, 16. 
OFFICER, DUTY OF—See Sheriff. 


OFFICIAL BOND—See Judgment, 1. 


ONUS—See Executors, 11. 
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OWNERSHIP—See Married Women. 3. 


PAROL EVIDENCE—See Action to recover land, 9, 11; Arbitration ; 
Deed, 2 (1); Surety, 12. 


PARTIES—See Executors, 8, (3), 16; Partnership, 4; Practice, 7. 


PARTITION : 

1. A testator directed that his land (more than 1.000 acres) should be 
divided equally among his children, by three disinterested men, 
to be chosen by his executors to make such allotment. In the 
division a mistake oceurred, whereby one of the children received 
about forty acres less than her proper share. The parties went 
into possession of their respective portions, several conveyances 
among the children were made of the lots falling to their share, 
and one of them had contracted in writing to convey to a stran- 
ger. Valuable improvements had also been placed on several of 
the lots, under the supposition that the division was fair and 
regular; Held, that the party receiving less than her full share 
was not entitled, upon discovering the deficiency, to demand a 
re-allotment of the land, but must content herself with pecu- 
niary compensation for her loss. Cheatham y. Crews, 313. 


. A proceeding for partition which asks a division of several sepa- 
rate and distinct tracts of land not held by the same tenants-in- 
common, and blends in one, independent causes of action to 
which the same persons are not parties, is multifarious, Simp- 
son v, Wallace, 477. 


. Partition will not be ordered cf land which the defendant alleges 
that the plaintiffs have an estate for the life of another and an 
equal share with the defendant in a contingent remainder 
therein. Jd. 

. In such case, the court will not adjudicate in a proceeding for par- 
tition a conflicting claim of title set up by the defendant, so as 
to exclude him by the estoppel. Jd. 


. A testator devised and bequeathed land and slaves to his wife, in- 
dicating in the will his intention that the property should be 
finally divided equally between the widow and children but 
leaving it discretionary with the widow to advance to the child- 
ren at such times and in such kinds of property as her best judg- 
ment might dictate. ‘lo two of the children the widow ad- 
vanced some slave property and more than their aliquot portions 
of the land, with the expectation of supplying the deficiency 
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from the undivided slave property, which was amply sufficient 
for that purpose ; Held, that an unexpected emancipation of the 
slaves by the result of the war would not sustain a claim of the 
other children to have a re-division of the land, and an account 
from the two children first advanced of the slave property re- 
ceived by them. Kelly v. McCallum, 563. 


See Tenants in Common. 


PARTNERSHIP : 


uld be 1. A tacit understanding among partners contravening the agre e- 
| men, ment (which then subsisted) on which the firm was formed is not 
In the admissible in evidence to modify and impeach its terms. 
ceived Thomas vy. Lines, 191. 

Pere 2. The equitable interest of a partnership under a contract to convey 
share. land to the firm may be subjected to the partnership debts by 
weil proper proceeding against the surviving partner. McCaskill v. 
ata Lancashire, 393. 

ir and 3. The equity of a debtor to have a conveyance of realty from a 
share third person can be reached by the creditors only by civil action, 
and a and not by proceedings supplementary to execution. Jd, 


pecu- - 7 - 
lhe heirs of deceased partners are not necessary parties to an 


action to subject the real property of the firm to the claims of 
sepa- its creditors. Jb. 
s-in- 
yn to 
i mpE~ 


5. Where, in the formation of a partnership among three persons, it 
was agreed that two of them should give their personal attention 
to the joint business and receive an allowance for their services 
of $1,000 each per annum, and afterwards the nou-active partner 

leges sold his interest to another who permitted the business to con- 

dan tinue without interruption or any new agreement; J¢ was held, 
nder that upon the final settlement of the partnership affairs, the two 
active partners were entitled to the allowance of $1,000 each per 


par- annum, as wpon the original agreement. Wilson v. Lineberger, 
0 as 524, 


6. In such case where the two active partners (to whose discretionary 


_ in- management the entire business of the firm was entrusted) em- 
1 be ployed a person to attend to certain out-door matters and paid 
but him for his services part of the time at the rate of $700 per 
uild- annum, and part at the rate of $1,000 per annum ; Held, that 
dg: upon a final settlement, the active partners were entitled to 
ad- credit for the amounts so paid, although the actual value of the 
ons services was only $700 per annum, there being no suggestion 


ney 
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that the serviecs were not required or that the employment and 
allowance were not in good faith. Jb. 


See Contract, 2; Wills, 2. 
PAYMENT—See Statute of Limitations, 1; Usury, 1. 
PAYMENT TO SHERIFF—Scve Exccution, 1, 2. 


PEACE WARRANT. 

A peace warrant in which is alleged no threat, fact or circumstance 
from which the court can determine whether the fear of the 
prosecutor is well founded, should be quashed. State vy. Geram, 
664. 


PERSONAL PROPERTY, SALE OF—Sce Mortgage, 1. 
PETITION TO SELL LAND-—See Deerce. 


PLEADING. 

1. A frivolous answer is one which is manifestly impertinent as al- 
leging matters which do not affect the plaintiff's right to re- 
cover. Daily. Harper, 4 

Where the complaint is upon a bond for the payment of monvy 
only, an answer thereto whieh alleges that the bond was given 
for store accounts for the years 1875-’76-"77 and °78, upon con- 
tracts to pay interest on the account of each year at the rate of 
eight per cent, without any stipulation in writing as to such 
rate, and which insists upon the defence of usury, cannot be 
deemed frivolous, Jd. , 

It is not every matter averred on one side and denied on the 
o:her, that in a legal sens* is an issue, but only such as are ne- 
cessary to dispose of the controversy. Cedar Fails Co, vy. Wal- 
lace, 225. 

An answer should never be held frivolous unless it be so clearly 
and palpably bad as to require no argument or illustration to 
show its character. Hull vy. Carter, 249 


. Defendants being sed as acceptors to several bills of exchange 
answered that they accepted the same for the accommodation 
of the drawer, without having any funds of his in their hands. 
and in reliance upon a promise of the plaintiffs, on condition of 
securing the debt (already due) by their acceptances, to sell 
other goods to the drawer on credit, which was refused, where- 
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by, it was claimed, the defendants were discharged of all lia- 
bility on such acceptances ; Held, under the foregoing rule, that 
the averments of such answer were not so disconnected from 
the subject-matter of the complaint or so deficient in substance 
or form as to be pronounced frivolous. Jb 


The court strongly intimates that no appeal lies from a refasal to 
overrvle and disregard a pleading as being frivolous, 15. 


. A frivolous answer is one which is manifestly impertinent as al- 
leging matters which, if true, do not affect the right to recover. 
Brogden v. Henry, 274. 

. Such is not an answer which raises the question of the liability of 
a surety to asealed instrument after three years from. the time 
when the right of action thereon acerued, Jd, 


. In an action upon a contract where the defen lant in his answer 
alleges that the exeeution of the contract was superinduced by 
the false and fraudulent representations of the plaintiff, but 
does not allege that he was thereby deceived ; Held, upon de- 
murrer to the answer, that the same was not sufficient to defeat 
a recovery by the plaintiff. Foy v. Haughton, 467. 


. In such case, where the court below held the answer to be suffi- 
cient, the action will be remanded to give the defendant oppor- 
tunity to move for such amendment as he may be advised. Jb, 


. In an action against a sheriff for the conversion of certain goods 
conveyed iu a deed of trust, where the defendant’s an=wer aver- 
red that the creditors «f the trustor alleged that the devd of 
trust was fraudulent and void, and that he had seized and soll 


the goods nnder execution from a belief that the allegation was 
true; Held, that the answer dil not contain a “sham plea,”’ but 
was sufficient to raise an issue as to the alleged fraud. Boone v. 
Hardie, 470. 


Where, in such action, the plaintiff showed in evilence the deed 
of trust which averred that one of the motives to its execution 
was a desire to secure creditors, and proved that the trustor rv- 
mained in possession of the goods conveyed and ordered new 
goods, which were sold and the proceeds applied by him on the 
debts secured, as agent of the trustee, until stopped by defen- 
dant’s levy, and that he had no intention to hinder, delay or de- 
fraud creditors; and the only issue submitted to the jury was, 
** Did the plaintiff (trustor) in making the deed of trust intend 
thereby to hinder, delay or defraud his creditors?’ to which the 
jury responded “*No”; Jt was held, 





INDEX. 





(1) That it was not error for the court to refuse to grant the 
plaintiff a judgment on the verdict. 10, 

(2) That it was error to grant the defendant a judgment nop 
obstante veredicto. Ib. 

(3) That the absence of the fraudulent intent in the trustor had no 
efficacy to repel the frand in legal intendment, and the finding 
of the jury was wholly immaterial. J. 

(4) That the deed of trust was not fraudulent and void on its face 
but was presumptively so. and the presumption was required to 
be rebutted, and the question of fraud should have been passed 
upon by the jury under proper directions from the court. Jb. 

13. A legal proposition cannot be established by adinissions in the 
pleadings. Kelly v. McCallum, 563. 

14. The failure to answer is an admission of the facts alleged by the 
plaintiff, but it does not involve a concession of a legal infer- 
ence drawn therefrom, and still less the recognition of the cor- 
rectness of the principle of law stated. Jd. 

See Action to Recover Land 4, 5, 9,21; Agr. Supplies, 1; Appeal, 
2,17; Counter-claim; Executors, 8; Jurisdiction; Partition, 2; 
Practice, 11; Usury, 2. 


POWER OF ATTORNE Y—See Married Women, 1. 


PRACTICE: 


1. A petition or motion supported by affidavit will be sustained for 
an inspection and copy of the books of an adverse party, under C. 
C. P., § 831, where it is made to appear that the party applying 
for the order cannot obtain the information sought otherwise than 
by such inspection. Justice v. Bank, 8. 


. The order will be granted before the complaint has been filed when 
it is averred by the applicant, and not denied by the opposing 
party, that such discovery is necessary to enuble the plaintiff to 
state with accuracy the facts upon which the action is founded. Jd. 

3. Under our present practice, a failure to take a judgment by de- 
fault as soon as the same is allowable does not work a discontinu- 
ance. University v. Lassiter, 38 

. A reference to hear and determine all matters in controversy, un- 
der C. C. P., § 240, 245, precedes any adjudication by the court 
of the liability of the parties. Jd. 

. Exceptions to a referee’s report may be filed at the term to which 
itis made. Jd. 
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Where an appeal is taken to the supreme court from the decision 
of the judge passing on the law and facts under section 240 of 
the code, and his legal conclusions are reversed by the appellate 
court, and a new trial granted, the court below, when certified of 
the decision of the higher court, cannot proceed to judgment up- 
on the fact¢ found on the first trial, but the case must be sub- 
mitted to a jury, unless otherwise agreed by the parties. Jsler v. 
Koonce, 55. 

. Where a sale of land is made in execution of a decree of foreclos- 
ure in a suit wherein some of the heirs of the deceased mortgagor 
are not parties, it is not error to allow an amendment, making par- 
ties of all the heirs, as well those in possession as those who are 
not, in an action by the purchaser at the judicial sale to recover 
possession of the land. Jd. 

. Exceptions will not be heard in this court, alleging a defect of 
evidence on points not in issue in the court below. Womble vy. 
Leach, 84. 

. The law does not tolerate successive actions or proceedings merely 
upon newly assigned reasons, when one and the same object is 
aimed at in all, but the decision first rendered will govern as res 
adjudicata, Mabry v. Henry, 298. 

. Upon this principle, where a motion has been refused to set aside 
a judgment on the allegation that it was obtained against the 
course of the court, and that the defendant had a good and valid 
defence to the action in law, equity and morals, a subsequent 
motion will not be entertained to set such judgmeut aside dis- 
tinctively put upon the ground of a fraudulent advantage taken 
in entering up the same and upon evidence more full and mi- 
nute, but in substance the same as that produced upon the first 
hearing. 10. 

. Plaintiff brought suit in the court of a justice of the peace claim- 
ing a debt of fifty dollars end also possession of a horse and 
wagon under a certain mortgage. On appeal from the justice’s 
judgment to the superior court plaintiff offered to remit the claim 
for the personal property and declare only for the debt ; Held, 
that he had a right to take such a course in bis discretion and 
that the court erred in denying him that privilege. Jones v. 
Palmer, 303. 

12 Objections will not be heard for the first time in this court which, 
if made in apt time in the court below, might have been answered 
and removed. Wellons vy. Jordan, 371. 


13. Where the appellant, sued as the drawer of a dishonored bill, 
contends that he did not intend, by an entry on such bill, to: 


47 
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waive presentment ‘for payment, and the jury pass upon such 
question of faet, without exceptions te the evidence thereon, 
this court will not review their finding. Banks v. Pinkers, 377. 


14. Where the drawer of a bill, sued thereon, admits in his answer 
that the same is the property of the plaintiff, he cannot thereaf- 
ter be heard to coptend that the bill, being unendorsed, had no 
vitality as a contract and, hence, admits of no beneficial interes 
in the holder. Jb. 

15, Where land was conveyed to R by the devisees under a will 
within less than two years from the grant of letters of adminis- 
tration, and afterwards a ereditors’ bill is filed for a settlement 
of the estate, wherein a sale of the land ia asked ; Held, that in 
such proceeding R cannot set up any equities alleged to exist by 
reason of the fact that it was an exchange of lands between the 
devisees and himself, and the land so acquired by them is pri- 
“marily liable ; in such case, the equities alleged to exist must be 
settledin another action, Renan vy. Banks, 483. 

16. In an action before a justice of the peace, a tender by the de- 
fendant as follows: ‘* The defendant in this action tenders the 
plaintiff $15.42 as a settlement of the matter,” is not sufficient 
under the provisions of Battle’s Revisal, ch. 63, § 20, rule 16. 
Rand y. Harris, 486. 

In such case the tender must be a proposition (made before any 
defence is set up) to pay a specified sum in discharge of the plain- 
tiff’s claim and not a sum in excess of a counter-claim, 1b. 

17. A party who excepts to the failure of a referee to report evi- 
dence must show affirmatively that evidence was rejected or not 
reported, which might have varied the result. Vestal y. Sloan, 
555. 

18. An omission to give a particular charge, not asked in the court 
below, cannot be noticed as an exception in this court. State v. 
Hardee, 619. See also State v. Keath, 626. 


29. A prisoner offered to prove a conversation between a witness and 
another person, and the same was rejected; Held, that an ex- 
ception thereto cannot be sustained in this court, where the evi- 
dence proposed and rejected is not set out in the record. tate 
v. Keath, 626. 

See Appeal, 1, 14,17; Evidenee, 9,20; Executors, 7; Injunction, 
3; Nuisance, 3; Partition, 4; Pleading, 9, 10; Trial. 


PRESENCE OF PROPERTY, &c—Sece Mortgage, 1. 


PRESUMPTION OF FRAUD—See Ple4ding, 12 (4). 
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| such PROCEEDING SUPPLEMENTAL TO EXECUTION+See Supple- 

reon, mental Proceedings. 

. 377, 

sWer PROCESS : 

reat. 1. Where an original summons issued in August, 1871, which was 

id no not served, and was not, in three years, followed by appropriate 

Cres suecessive processes in order to constitute a continnous single 
action, the suit cannot be made to relate to the issuance of the 

L will original process, (and so avoid the bar of the statute of limita- 

linis- tions) by taking out a second summons neitherin form an alias 

ment nor purporting to be such. Etheridge v. Woodley, 11. 

at in 2. The foregoing rule is not varied by the fact that an order was 

st by made by the court for an alias, which was neglected or disre- 

e the ‘ garded by the clerk. Jd, 

a 3, While a general appearance ty attorney will dispense with pro- 

ar cess to bring a defendant into court, such appearance has no 
retrospective effect, and is not equivalent to service in time to 

) de- avoid the statute of limitations when the statutory period has 

} the elapsed before the entry of appearance. 1b. 

td . The acceptance of service of sommons by a married woman gives 
the court jurisdiction of the person, and authorizes further pro- 

any cecdings according to the course and practice of the court. Nich- 

wn olson vy. Coz, 44. 


. Since the act suspending the code, it is not necessary that written 
acceptance of service endorsed on a summons retornable to a 
term of court should state ime or place of such service. Jb. 

See Excusable Negligence ; Notice ; Sheriff, 6. 


evi- 
not 


PROSECUTOR, COSTS AGAINST—See Costs, 3, 
PROPOSITION—Sce Practice, 16. 

PROVINCE OF COURT AND JURY—See Contract, 4 
PUBLIC LAW—See Military Orders. 

PUBLIC PLACE—See Indictment, 4, 

PUBLICATION, SERVICE BY—See Attachment, 2, 


PUNISHMENT~—See Rape, 2. 
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PURCHASER—See Contract, 12 ; Injunetion, 3; Practice, 15. 


QUALIFCATION OF TALES JUROR—See Jury. 


QUESTIONS INCRIMINATING WITNESSES—See Contempt. 


RAILROADS: 


1. The Carolina Central railroad, under its charter (and being the 
successor of the rights and powers of the Wilmington, Charlotte 
and Rutherford railroad under its charter) and under the general 
railroad law, Acts 1871-2, ch. 138, has the power to institute pro- 
ceedings for the condemnation of land necessary for the uses 
of the company. JN. C. R. R. v. Carolina Central, 489. 


2. Land, aequired by one railroad company under a legislative grant 
-of the right of eminent domain and unnecessary for the exercise 
of its franchise or the discharge of its duties, is liable to be taken 
under the Jaw of eminent domain for the use of another railroad 
company. Jd. 


See Nuisance, 3. 


RAPE : 


1, A female who aids and abets a mail assailant in an attempt to 
commit arape becomes thereby a principal in the offence. State 
v. Jones, 605. 


1, Unlawfully to carnally know and abuse a female under the age of 
ten years constitutes the crime of rape ;. Therefore, one convicted 
of an assault with intent to commit such offence is liable to the 
punishment prescribed in Battie’s Revisal, ch. 32,§5. State v. 
Dancy, 608, 


RATIFICATION BY INFANT—See Contract, 9, 10. 


RECEIVERS. 


1. Under the act of 1877, ch. 223, modified by the act of 1979, ch. 63, 
motions for the appointment of a receiver may be made before 
the resident judge of the district, or one assigned to the district, 
or one holding the courts thereof by exchange, at the option of 
the mover. Corbin y. Berry, 27. 

2. While itis the duty of a judge appointing a receiver under sec- 
tion 270, of the Code, to ascertain if other supplemental pro- 
ceedings are pending against the jndgment debtor, and if so, to 








notify the plaintiffs therein of all the proceedings before him, 
yet a failure to do so does not require the reversal of an order 
appointing a receiver, where some of the creditors actually ap- 
pear and make themselves parties, and all have an opportunity 
to interpose before the final distribution of the fand. Jb. 


3. In an action under the landlord and tenant aet earried by appeal 
to the superior court, it is within the power of tle court to ap- 
point a receiyer to collect the rents, &c , upon an affidavit by 
the plaintiff (not controverted) that the defendants entered inte 
possession as tenants of plaintiff, held over after expiration of 
their term, are insolvent, and that plaintiff has no security for 
rents. Neslitt y. Turrentine, 535. 


4. An order appointing a receiver is not void by reason of an omis- 
sion of the court to require adequate security. 1b. 


See Appeal, 3; Nuisance, 3. ‘ 


RECORDS. 

Every transeript or record, to be authoritative, must set forth before 
what person or persons the proceedings were had, or by whose 
authority the record was made, so that it may appear that sueh 
proceedings were not coram non judice. Howelly. Ray, 558. 


REFERENCE AND REFEREE-—See Arbitration, 2; Exeeutors, 7; 
Practice, 4, 5, 17. 


REFUSAL OF WITNESS TO ANSWER—See Contempt. 
REGISTRATIONS—See Married Women, 1; Mortgage, 9. 
RELEASE—See Covenant, 1. 

REMAINDER—See Partition, 3. 

REMED Y—See Evidence, 3. 


REMISSION OF EXCESS-—See Justices, 1, 2. 


REMOVAL OF CAUSE: 
1, Under the several acts of congress now in force relative to the 
removal of causes, a non-resident defendant, sued together with 
several resident defendants for trespass on-land, may have the 
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cause removed, so far as he is concerned, to the circuit court of 
the United States, leaving the trial to proceed in the state court 
against the resident defendants, Simmon: v. Taylor, 148. 


2. Where upon a motion to remove a cause, no faets are stated in 
the affidavit of the applicant as grounds for such removal, the 
ruling of the court below may be reviewed, but where the facts 
are set forth, their sufficiency rests in the discretion of the judge 
and his decision upon them is final. Pillips v. Lentz, 249. 


REMOVING CROP—See Indictment, 5. 
RENTS—See Action to recover land, 17; Contract 12. 
RES ADJUDICATA—See P.actice, 9; Trial, 1. 
. 
RESCISSION OF CONTRACT —See Contract, 12. 
RESIDENTS AND NON-RESIDENTS—See Removal of Cause. 
RETAILERS—See Liquor Selling. 


RETROA‘ TIVE LEGISLATION See E.idence, 2. 


ROADS AND BRIDGES: 


It is not the duty of the commissioners of a cour.ty to take the initial 
steps for repairing the bridges thereof when they fall into decay ; 


it is only when their co-operation becomes necessary in a move- 
ment started by the township board of trustees or supervisors of 
public roads for such repairs, and is withheld without legal ex- 
cuse, or they refuse to provide means to meet the contract, that 
they are criminally answerable for a breaeh of official duty- 
State v. Selby, 617. 


SALE OF ASSETS—See Executors, 17. 
SALE OF LAND—Sce Contract, 12. 
SALE OF PERSONALTY—See Mortgage, 1. 


SALE, UNCONDITION AL—See Claim and Delivery. 
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SATISFACTION OF EXECUTION—See Excceution, 1, 2; Judgment, 4 


SCALE—See Executors, 4-6 ; Guardian, 8-12; Justices, 2. 

SEAL—See Corporations ; Execution, 4. 

SECURED AND UNSECURED DEBTS—See Mortgage, 4, 5. 
SERVICE OF PROCESS—See Attachment, 2; Process; Sheriff, 1, 2. 
SHAM PLEA—Sec Pleading, 11. 


SHERIFF : 

1. Where an official duty is judicial in its character, it is personal to 
the officer, and he cannot act by another, but where no discre- 
tion or judicial function is to be exercised, the officer may act in 
person or by another. Yearginy. Siler, 348. 

2. The service of a summons by the coroner in a case where the 
sheriff is interested, being the discharge of a purely miuisterial 
duty, may be made by a deputy of the coroner’s appoint- 
ment. Jb. 

3. In an action by a sheriff upon the bond of a deputy (conditioned 
for the faithful performance of duty and to indemnify the sheriff 
for his acts and omissions) based upon a judgment rendered in 
another action against the sheriff on account of the following 
false return endorsed upon process by the deputy, ** came to 
hand Ist Sept., 1869, at 11 o’clock; defendant not to be found 
in my county,” the falsity in the return upon which the judg- 
ment was rendered being the return of “‘ not to be found ;”’ Jé 
was held, that in submitting issues to the jury it was not error 
to exclude an issue offered by the plaintiff sheriff involving the 
falsity of the return gencrally, but that the proper issue was 
one in which was involved only the falsity of that part of the 
return upon whick the judgment in the former action against 
the sheriff was based. Wasson vy. Linster, 575. 


4. In such action, the deputy is not liable even if his return as to the 
time the process came into his hands was false, Jb. 

5. In such action, evidence that the plaintiff had had opportunity to 
serve the process while in his hands and before h> had placed it 
in the hands of the defendant is admissible either as original evi- 
dence or in rebuttal of the p!aintiff’s testimony; for if the re- 
turn was false by no act of the defendant after the proecss came 
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to him but by the prior neglect of the sheriff, there would be no 
ground of recovery. Ib. 

6. An officer, notified of the necessity of prompt measures for the 
execution of process placed in his hands for the arrest of a party, 
owes the duty, quitting everything else, to make an effort to 
effect the arrest. Ib. 


7. Where a sheriff sees the return endorsed upon process by a deputy 
before the same is delivered into the clerk’s office, and with a 
knowledge of the facts allows the return to be made, it is in law 
and fact his return, and he cannot hold the bond of the deputy 
responsible although the return may be false. Jb. 


See Execution, 1, 2, 5, 6. 
SLAVES—See Action to recover land, 7. 


SPECIAL VERDICT—Sec Assault and Battery, 2. 


SPECIFIC PERFORMANCE—See Action to recover land, I0. 


STATUTE OF LIMITATIONS. 

Payment of interest on a note by the principal, before it is barred 
by lapse of time, arrests the operation of the statute of limita- 
tions as to all the makers (sureties as well as principal), and the 
statute commences again to run only from the day when the 
last payment was made. Section 51 of the code construed. 
Green v. Greensboro College, 449. 


See Account and Settlement, 1; Executors, 3, 10; Process, 1, 3; 
Surety, 1, 3, 6; Tenants in Common, 2. 
STATUTE OF FRAUDS—See Contract, 1, 6. 
SUBSTITUTION—See Mortgage, 3. 


SUCCESSIVE BONDS—See Surety, 13. 


SUMMARY PROCEEDING IN EJECTMENT—See Action to re- 
cover land, 1, 2, 3. 


SUMMONS, SERVICE OF—See Process ; Sheriff, 1, 2. 


SUPERVISOR OF ROAD—See Roads. 













































SUPPLEMENTAL PROCEEDINGS. 
To authorize the grant of an order of examination under proceed- 


See Contempt; Partnership, 3; Receivers. 


SURETY AND PRINCIPAL: 
1. 


. In an action for contribution by a surety against four different 


ings supplementary to execution there should be made to ap- 
pear by affidavit or otherwise ; (1) The want of known property 
liable to execution, which is proved by the sheriff’s return of 
** unsatisfied’; (2) The non-existence of any equitable estate in 
land within the lien of the judgment ; (3) The existence of prop- 
erty, choses in action and things of value, unaffected by any 
lien and incapable of levy. Hinsdale y. Sinclair, 338. 


SUPREME COURT PRACTICE—See Appeal, 1; Practice, 8, 12, 13. 


18. 


In an action by a surety of an insolvent guardian for contribution 
against other sureties, it is proper to include in the sum adjudged 
to be raised by contribution costs which were paid by plaintiff 
in an action against him asa condition for leave to plead the 
statute of limitations. Bright v. Lennon, 113. 


. It is not necessary to entitle a surety to maintain an action for 


contribution that the amount of his liability which was paid by 
him should be fixed by a judgment. J6. 


. The waiver or withdrawal of a plea of the statute of limitations 


by a surety in an actién against him does not affect his right af- 
terwards to maintain an action for contribution. J. 





guardian bonds, with different penalties and different sureties. 
some solvent and some otherwise, it is not necessary that notice 
should be given before the action is brought. 1d. 


. Under our system, which combines the principles of law and 


equity, it is competent to show by parol evidence that one who 
has become joint obligor with several others to a sealed instru- 
ment assumed only the liability of a surety, and that the obligee 
was aware of the extent of ‘such liability at the time of accept- 
ing the instrument. Welfare v. T hompson, 276. 


. The statute of limitations bars in three years the liability of a 


surety tu a sealed ohligation. Jb. 
J g 


. The surety to an insolvent debtor cannot be compelled to pay a 


debt he owes his principal until he is re:ieved of the responsi- 
bility of suretyship, and may retain what he owes, as a counter- 
claim against such principal or ‘is assignee with notice,in a 


























suit by such principal or assignee on another note against the 
surety assigned the principal as a part of his exemptions in 
bankruptey. Scott v. Timberlake, 382. 


8. This right of surety is not changed by the fact that the principal 
has been adjudged a bankrupt and had such note assigned to 
him as part of his exemptions, The assignment does not impnir 
the right of the surety when-sued by the principal to avail him- 
sclf of his equitable set-off or counter-claim ; for the exemption 
is only of the excess beyond the claim of the surety for indem- 
nity. Jb. 


9 A surety on the bond of a deceased guardian, having paid the 
amount of the recovery of a ward in a suit on such bond, brought 
action to be substituted to the claims of the guardian against one 
to whom he had loaned the money of the wards ; Held, 


(1)*That the plaintiff was entitled to put in evidence the account 
taken in the suit by the ward on such guardian bond, and that the 
debtor to the guardian could not object to such evidence, it being 
immaterial to her to whom she paid the amount of her indebted- 
ness. Thompson v. Humphrey, 416. 


(2) That the administrator of the deceased guardian was a eompe- 
tent witness to show the execution of the bond by the debtor to 
the guardian, the evidence being offered to affect the interest of a 
living person, and not ‘‘ against a party then defending the action 
as executor, administrator, heir at law,” &., Jd 


(3) That while the plaintiff was not entitled at this stage of the 
case to have the debt assigned to him (it appearing that other 
wards of the deceased guardian had not been paid 1n full). he was 
enti led to maintain this action to have the debt paid into court to 
await a final adjustment of the rights of the several parties in in- 
terest. Jd. 


. Forbearance given by 2 creditor to the principal debtor, by an 
agrecmept which binds him in law and would bar his action against 
the debtor, discharges the surety, unless at the time of forbear- 
ance given, the creditor unqualifiedly reserves his rights and rem- 
edies against the surety. Bank v. Lineberger, 454. 


. The agreement for such indulgence, if not under seal, must be 
founded upon a sufficient consideration—such as is legally binding 
on the creditor and one the debtor may enforce against him. But 
if the conside’ation be usurious, when such a contract is void, the 
agreement will not discharge the surety or endorser. 0. 


. In an action upon a bond where the defendant pleaded that he was 
a surety thereto and had given notice to the plaintiff to bring suit 
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the against the principal under ch. 232, § 1, acts 1868-9, parol evi- 

| in dence is admissible to prove the fact of suretyship. Cole v. For, 
463. 

ipal 13. Where successive bonds are given for the faithful discharge of a 

| ta trust, all the bonds given during the continuance of the office are 

ir cumulative, and the sureties on each bond stand in the relation of 

im- co-sureties to the sureties on all the cther bonds. Pickens v. Mil- 

ion ler, 543 

Al- See Pleading, 8 ; Stat. Lim, 1. 

the SWEARING WITNESS FOR GRAND JURY—See Jury, 2. 

rht 

ne TALES-JURORS—See Jury. 

int TENANTS IN COMMON. : 

1. An action by one tenant in common for partition is barred by 

d. seven years adverse possession by an alienee of. the other ten- 

bid ant in common undera deed purportirg to convey the whole 
land. Pope v. Maithis, 169. 

e- * : 

0 2. Where the alience of one tenant in common evicted his co-tenant 

" by action of ejectment and thereupon the evicted tenant en- 

. tered into possession of the land as the lessee of the other ; 
Held, that the statute of limitations began to run from the date 
of the eviction and the evicted tenant was barred after seven 

“ years. Ib. 

r 

eae 

- See Partition. 

0 

‘ TENDER—See Practice, 16. 

, TERRITORIAL JURISDICTION—See Bigamy ; Jur‘sdiction. 






TITLE UNDER MORTGAGE SALE—See Mortgage, 1. 









TOWNS AND CITIES. 

1. In a criminal action before the mayor of a town, the warrant 
set out *‘ that on or about May 9th, 1880, the defendants M and 
P did while driving out of town act in a disorderly manner by 
driving at a furious rate, &c., contrary to law and in violation 
of the sixth ordinance of said town and against the peace and 
dignity of the state; Held, to be sufficient. State v. Merritt, 
677. 


2. Since the general law for the government of towns (Bat. Rev. ch. 
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111), of which judicial notice will be taken, it is not necessary 
in criminal warrants for a violation of a town ordina:ce to aver 
an authority to pass the ordinance alleged to be violated. 1b. 


See Indictment, 6. 
TOWNSHIP TRUSTEES—See Roads. 
TRACKS, IDENTIFICATION OF—See Evidence, 16. 
TRANSACTION WITH PERSONS DECEASED—See Surety, 9 (2). 
TRANSCRIPT, WHAT TO CONTAIN--See Appeal, 1; Records. 


TRIAL. 

1. Motions made in the progress of a cause to facilitate the trial, but 
which involve no substantial right, and the decision of which is 
not subject to appeal to this court, may be renewed as subse- 
quent events require: but the doctrine of res adjudicata applies 
to motions alfecting a substantial right, and which may be the 
subject of appeal, but from the decision of which no appeal is 
taken. Sanderson vy. Daily, 67. 

2. Under the foregoing rule, it is not permissible to renew a motion 
before the superior court clerk to issue executio. on a dormant 
judgment under section 246 of the code, after a previous unsuc- 
cessful motion to the same effect from the decision of which no 
appeal was taken. Jd. 


See Practice, 1, 2. 
TRUST, BREACH OF—See Execution, 1, 2. 


TRUSTS AND TRUSTEES—See Husband and wife; Mortsage, 5; 
Pleading, 11, 12. 


UNCONDITIONAL SALE—See Claim and Delivery. 
UNITED STATES COURT—See Removal of Cause, 
USAGE—See Evidence, 7. 


USURY. 


1. Payment is an act of volition, requiring the assent of both debtor 
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and oveditor, and hence, the transfer of money by the former 
to the latter, under a contract for usurious interest, cannot be 
treated by the courts as a payment on the principal debt, when 
it was not so intended by the parties at the time. Cobb vy, Mor- 
gan, 211. 

2. Under the acts of 1874-75, ch. 81, the payer of usurious interest 
may recover the same in an action for money had and received 
to his use. or by way of counter-claim when action is brought for 
the balance due on the usurious contract. Jb. 


3. Where the payee of a note which is good as it originated makes 
a special contract for a usurious rate afterwards, to forbear en- 
forcing payment, it is the special contract of forbearance which 
is usurious, while the original note remains untainted. Jb, 


4. In an action of claim and delivery for certain property conveyed 
by chattel mortgage, the defendant can set up the defence of 
usury under the act of 1876-"7, (ch. 91) upon the allegation that 
the sole consideration of the bond secured by the mortgage was 
usurious interest, which had accrued upon certain other bonds 
executed by defendant to plaintiff. Moore v. Woodward, 531. 


See Pleading, 2; Surety, 10, 11. 
VENDOR AND VENDEE—See Contract, 12. 
VOLUNTARY RESCISSION OF CONTRACT—See Contract, 12. 
WAIVER—See Surety, 3. 
W ASTE—See Injunction, 1. 


WILLS : 

1. A testator, after devising to his wife a life estate in the lot on 
which his dwelling stood, and providing for her a life annuity, 
to be raised by the rents of another tract, devised to his dangh- 
ter, son and grandson, a third tract, “equally, to be by them 
held in common” during the life of his wife. The will further 
directed that after the wife’s death the executor should sell the 
last tnentioned tract “ and also the piece directed to be leased 
and let” for the benefit of said wife, and that the proceeds 
therefrom should be equally divided between such children and 
grand-child and their children, *‘the children to take the share 
of the parent who may die before my (the testator’s) death.” In 
the concluding clause of the will, the one acre dwelling lot 
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was directed to be sold after the death of the wife and the pro- 
ceeds distributed in the same manner as the proceeds of the 
realty ; Held, that the children and grandchildren took vested 
estates in the land and its proceeds, each one-third, and that the 
children of either who might die before the testator succeeded 
to the share of their deceased parent. Pollard y. Pollard, 96. 
2. A testator by his will devised as follo “L give unto my 
beloved wife A, the household and i iurniture, ete... 
with all the growing crops on the farm, ete. ; also one-third part 
of my entire interest in my capital invested in the firm of C. M. 
& G. Lines (except my interest in the buildings and machinery 
used and occupied as store and shoe manufactory) to have and to 
hold as her own property iu her own right. I also give unto my 
beloved wife A during her natural life the use of the dwelling- 
house and lot where I now live, * * * and also the nse of 
the Dodson farm, with its minerals, ete., during her nataral life. 
I also give unto C one hundred dollars and to M fifty dollars ; 
the above bequests to be taken out of my capital invested in the 
firm of C. M. & G. L.; the residue of my capital invested én the 
firm, after paying my individual debts and faneral expenses, I 
give one-third to my daughter H, one-third to the children of my 
deceased son C, and one-third to the daughter of my deceased 
son R. I also give to the daughter of my deceased son R, the 
twenty-four acre lot bought of T, * * * . At the death of 
my beloved wife A, I desire and will that the Dodson farm be 
sold and equally divided between the children of my deceased 
sons C and R. All the residue of my property * * * I give 
unto my daughter H, subject to the use of “the dwelliug-house 
and jot to my beloved wife A, during her natural life; J was 
held, 
(1) That the accumulated earnings of the firm of C. M. & G. L. 
whieh remained invested in its business equally with the sums 
originally pvt in constitute its capltal, and the widow is entitled 
to one-third part of the aggregate amount to which the testator 
would be entitled upon a settlement. 7 homas y. Lines, 191. 


(2) That the legacies to C and M must be taken from the re- 
maining two-thirds of the capital. Jd 


(3) That a certain sum of money found in a drawer in the safe 
belong to the firm, (the key to which drawer the testator kept) 
and which corresponded in amount precisely with the sum 
charged against him in his cash book, and which was found by 
the court below to be the property of the firm, must be deemed 
part of the assets of the firm and of the capital disposed of in 


the will. Jb. 
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(4) That the growing crop on the Dolson farm belongs to thie 
widow. Jb. 


(5) That the growing crop on the twenty-four acre lot doses not 
belong to the danghter of R, but vestsin the exccuter. J. 


(6) That the money arising from the sale of the Dodson farm 
after the death of the widow mnet be divided among the children 
of C and BR per capita. Ib. 


(7) That the machinery in the shoe manufactory as well as the 
buildings belonging to the firm are embraced in the words ** the 
residue of my capital invested, &c.,” and after deduction of 
debts and funeral expenses are devise] in three eqnal parts to 
the testator’s daughter H, the children of C and the daughter of 
R. Jb. 


3. A memorandum of a declaration, made by a testator intermediate 
between the making of his will and his death, is not admissible 
in evidenee to show an intent different from that expressed in 
the will. Jb. 


4, The will of a testator made the following disposition of a portion 

of his estate: ‘I give and bequeath to my son James, in trust 
for the use and benefit of my son Boyd, the sum of $2,000 to be 
paid out by my son James, as trustee, to the support and main- 
tenance of my son Boyd, from time to time as his necessities 
may require ; the said $2,000 to be kept at interest, and the in- 
terest only to be used unless circumstances tnake it necessary to 
use and spend a portion of the principal. 
There was no limitation over of ‘the fund upon the death of 
Boyd, and no residuary clause to the will, The said Boyd was 
of feeble intellect and afterwards became a lunatic; Held, that 
the bequest to the use of Boyd was an absolute interest and at 
his death went to his administrator. McMichael vy. Hunt, 344. 


5. A testator devised certain lands to his grandson, he to take care 
of his father and mother during their lives, and to hold the afore- 
said property his life-time, and if he should take care of his 
parents, &c., and have issue, said property to be theirsin fee 
at his death; but if he should die without issue; then it was to 
‘descend ”’ to the testators’s danghters in fee; Held, (1) That a 
due support of the parents of the devisee was not a condition 
precedent to the vesting of the remainder in fee in his issue ; (2) 
That even if such were a proper construction of the will, only 
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the heirs of the testator could take advantage of the breach of 
the condition. Wellons v. Jordan, 371. 


See Executors, 1, 2; Partition. 


WITNESS—See Contempt ; Evidenee, 4, 5, 8; Jurg, 2; Surety, 9. 














